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A  RESEARCH  GUIDE  TO  THE  MASSACHUSETTS  COURTS 


AND  THEIR  RECORDS 


INTRODUCING  THE  GUIDE 


History  and  the  law  are  deeply  intertwined, 
for  the  laws  enacted  by  a  society  provide  a  record 
of  how  that  society  organizes  itself  over  time, 
how  it  embodies  its  ideals,  and  how  it  regulates 
the  behavior  of  its  members.     The  records  of  the 
courts  which  administer  the  law  are,  therefore,  an 
important  resource  for  every  historian,  legal, 
political,  social  or  economic,  and  for  every 
student  of  culture  and  human  affairs.     Thus,  while 
court  records  are  created  and  preserved  in  order 
to  satisfy  legal  requirements,  people  consult  the 
records  for  a  variety  of  purposes. 

Massachusetts  court  records,  which  span  more 
than  three  and  a  half  centuries,  have  long  been 
recognized  as  a  uniquely  valuable  documentary 
resource.     Although  segments  of  these  records  have 
been  heavily  used  by  researchers  in  many  fields, 
the  records  themselves  have  not  been  system- 
atically studied.     Some  of  the  difficulties  have 
been  physical,  arising  from  the  large  volume  of 
records  to  be  examined  and  the  fact  that  they  are 
located  in  courthouses  throughout  the  Common- 
wealth.    Others  include  the  difficulty  of  iso- 
lating particular  subject  matter  or  documents 
among  the  variety  of  records  maintained  by  the 
various  courts  and  the  lack  of  indices  and 
inventories  to  many  of  those  records. 

The  Supreme  Judicial  Court  Archives  and 
Records  Preservation  program  has  begun  to  address 
such  problems.     The  creation  of  a  Judicial 
Archives  in  the  State  Archives  Facility  in  Boston 
will  bring  together,  for  the  first  time,  early 
records  from  all  counties.     The  implementation  of 


selective  retention  policies  will  help  to  reduce 
the  bulk  of  case  files.     Indices  and  inventories 
are  being  created  to  improve  access  to  records 
groups  and  assistance  to  researchers  is  available 
from  the  Archives  and  Records  Preservation  staff. 

This  Guide  describes  the  structure  of  the 
court  system  and  the  relationships  among  the 
courts  in  a  manner  designed  to  make  it  easier  for 
researchers  to  identify  the  appropriate  records 
for  investigation. 

To  use  court  records  researchers  need  to  know 
which  court  would  have  jurisdiction  over  a  given 
matter  or  case  at  a  particular  time,  the  kinds  of 
records  which  that  court  keeps,  and  how  those 
records  are  organized.     To  assist  users,  the  Guide 
describes  the  organization  of  the  courts  from  1630 
to  the  present,  indicating  the  evolution  of  the 
existing  court  departments  and  identifying  each 
predecessor  court. 

The  legislative  history  in  the  Guide  of  each 
court  department  is  not  exhaustive;  rather  it 
identifies  the  initial  statute  of  establishment 
and  notes  the  introduction  of  significant  changes 
in  jurisdiction  and  procedures  enabling  users  to 
trace  particular  subjects  through  subseguent 
statutes.     In  this  way  researchers  will  be  able  to 
locate  the  appropriate  court  and  the  records 
relating  to  the  subject  matter  under  study.  The 
inventories  of  records,  reproduced  on  microfiche 
in  a  pocket  at  the  back  of  the  Guide ,  allow  users 
to  locate  particular  records  series  for  inspec- 
tion.    The  inventories  will  be  updated  as  more 
records  are  processed. 

This  publication  is  strictly  a  guidebook.  It 
is  neither  a  legal  nor  a  social  history,  and  its 
sole  purpose  is  to  assist  those  who  wish  to  use 
court  records.     It  remains  for  legal  and  social 
historians,  and  for  all  other  users,  to  uncover  in 
the  records  the  meaningful  structural  changes  in 
the  court  system,  the  significant  doctrinal 
changes  in  the  law,  and  the  human  dimensions  of 
the  law  in  the  individual  case  histories. 
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RESEARCH  METHODOLOGY 


A  Research  Guide  to  the  Massachusetts  Courts 
and  Their  Records  contains  individual  histories  of 
the  separate  court  departments  which  make  up  the 
Massachusetts  judicial  system.     It  also  provides 
descriptions  of  the  records  maintained  by  each 
court  and  includes  inventories,  where  they  have 
been  prepared,  on  a  microfiche  in  a  pocket  at  the 
end  of  the  Guide. 

While  the  organization  and  jurisdiction  of 
present  sitting  courts  and  their  predecessor 
courts  are  explained,  there  is  no  intention  of 
providing  exhaustive  details  of  each  court's 
evolution.     Instead,  the  citations  are  to  statutes 
which  establish  the  court  and  to  statutes  which 
initiate  significant  changes  in  the  jurisdiction 
and  operation  of  the  court.     Researchers  can  then 
follow  those  changes  through  subsequent 
legislation. 

The  specific  subject  areas  covered  are 
defined  to  include: 

1-  establishment:     the  initial  statute 
creating  the  court; 

2-  jurisdiction:     the  class  of  cases  over 
which  the  court  has  authority;  n.b. ,  some  courts 
have  concurrent  jurisdiction  with  others  over  the 
same  class  of  cases; 

3-  venue:     the  geographical  division  in 
which  an  action  or  prosecution  is  brought  for 
trial  in  the  court;   "the  place  where ...  either 
party  may  require  the  case  to  be  tried" ; 

4-  appeals:     the  courts  of  inferior 
jurisdiction  from  which  and  the  courts  of  superior 
jurisdiction  to  which  causes  from  the  court  may  be 
removed  for  review  and/or  retrial; 


5-  judges:     the  membership  of  the  bench  of 
the  court,  including  how  appointed,  any  special 
qualifications,  and  number  constituting  a  quorum; 

6-  juries:     the  panels  of  persons  selected 
according  to  law  "to  inquire  of  certain  matters  of 
fact,  and  declare  the  truth  upon  evidence  laid 
before  them",  including  statutory  requirements  for 
summoning  jurors,  any  special  characteristics  such 
as  grand  jury  and  petit,  trial,  or  traverse  jury. 

Definitions  of  terms  used  in  the  Guide  can  be 
found  in  Black's  Law  Dictionary  (5th  Edition), 
which  gives  explanations  in  language  laymen,  as 
well  as  lawyers,  can  understand. 

Sources  cited  for  the  data  in  each  category 
are,  generally,  the  session  laws  of  the  legis- 
lature.    In  some  instances,  information  is  drawn 
from  organic  documents  such  as  colonial  charters 
and  the  state  constitution.     The  session  laws 
passed  by  the  General  Court  are  published  annually 
in  Acts  and  Resolves  and  each  volume  is  indexed. 
There  is  no  comprehensive  index. 

Researchers  should  remember  that  while  the 
legislature  may  enact  statutes  permitting  the 
courts  to  engage  in  particular  procedures  or 
practices,  the  courts  do  not  necessarily  act  upon 
the  legislation.     For  example,  while  the  single 
justice  of  the  Supreme  Judicial  Court  retains  the 
power  to  conduct  a  jury  trial,  in  fact  no  jury 
trials  are  currently  held.     However,  when  the 
legislature  abolishes  given  practices  or  jurisdic- 
tions, the  courts  abide  by  the  prohibitions. 

At  intervals,  ever  since  the  first  codifi- 
cation of  laws  in  Massachusetts  in  1648,  official 
recodifications  of  existing  statutes  are  prepared 
and  published.     The  last  official  recodification 
was  in  1921.     The  General  Laws  as  amended  were 
republished  in  1932  using  the  same  chapter  numbers 
as  the  1921  recodification.     The  next  official 
General  Laws,  an  updated  republication  of  the  1921 
recodification,  was  published  in  1984.     The  1984 
General  Laws  is  updated  by  monthly  cumulative 
supplements  and  a  new  edition  is  planned  for  each 
even  numbered  year. 
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The  Massachusetts  General  Laws  Annotated 
(M.G.L.A.)  is  a  commercially  published,  and  not  an 
official,  subject  compilation  of  all  laws  of  a 
general  nature  currently  in  force.     It  provides 
brief  histories  of  courts  and  lists  statutes  by 
subject  after  each  section  entry.     Session  laws 
research  can  be  checked  against  these  lists. 

The  Massachusetts  Practice  series  is  a 
commercially  published  set  of  volumes  with 
descriptions  of  major  legal  subject  areas  (for 
example,  probate  and  family  law)  written  by 
leading  practitioners  in  those  fields. 

Court  Rules  books  contain  additional  informa- 
tion on  the  procedures  and  administration  of 
specific  courts.     They  should  be  consulted  on 
procedures  and  such  subjects  as  admission  to 
practice  before  the  court.     A  commercial  compila- 
tion of  rules  is  published  annually  as  a  supple- 
ment to  the  M.G.L.A. 

Annual  reports  of  the  Trial  Court  are  useful 
for  identifying  the  categories  of  records  kept  by 
the  court  departments  and  the  courts 1  activities 
during  a  given  year. 

Many,  if  not  all,  of  these  materials  are 
available  in  the  Trial  Court  law  library  located 
in  the  Superior  Court  House  in  each  county  and  in 
the  State  Library  in  the  State  House,  Boston. 
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ABBREVIATIONS  USED  IN  THE  GUIDE 


C.L.  Colony  Law 

G.L.  General  Laws 

G.  S.  General  Statutes 

H.  Doc.  Massachusetts  House  Document 

Mass.  Recs.  Records  of  the  Governor  and 

Company  of  the  Massachusetts 
Bay  in  New  England 

P.L.  Province  Law 

R.S.  Revised  Statutes 

S.  Doc.  Massachusetts  Senate  Document 

St.,  c,   s.  Statute,  chapter,   section  of 

the  Acts  and  Resolves  passed 
by  the  General  Court 
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INTRODUCING  THE  COURTS 


The  Massachusetts  judicial  system  traces  its 
history  in  an  unbroken  line  from  the  first  days  of 
settlement  in  1630  to  the  present.     At  no  time  in 
more  than  three  and  a  half  centuries  has  the 
Commonwealth  been  without  courts  with  the  statu- 
tory authority  to  administer  justice.     The  English 
common  law  traditions,  on  which  the  original 
settlers  relied,  have  been  "Americanized"  by  the 
transition  to  written  laws  enacted  in  response  to 
social,  political  and  economic  development  and 
change . 

However,  the  underlying  structure  of  the 
court  system  and  the  nature  of  the  records  it  has 
created  have  remained  remarkably  consistent  in 
form  and  substance  for  nearly  four  centuries. 
Therefore,  understanding  the  courts  of  the 
colonial  period  aids  in  understanding  the  later 
courts  and  their  activities.     The  courts  them- 
selves and  the  pattern  of  law  set  in  the  earlier 
period  have  continued  to  the  present,  modified  by 
statute  and  practice  but  never  radically  changed. 


The  Seventeenth  Century 

The  modern  observer  unversed  in  17th  century 
terminology  should  bear  in  mind,  when  tracing  the 
history  of  the  Massachusetts  courts,  that  all 
official  meetings  under  the  Charter  of  1629  were 
called  "courts."     The  General  Court,  composed  of 
the  freemen  of  the  colony,  met  guarterly  as  a 
legislative  body. 

The  charter  authorized  the  General  Court  "to 
make,  ordain,  and  establish  all  manner  of  whole- 
some and  reasonable  orders,  laws,  statutes,  and 
ordinances,  directions,  and  instructions  not 
contrary  to  the  laws"  of  England  and  to  settle 
"the  forms  and  ceremonies  of  government  and 
magistracy  fit  and  necessary"  that  the  people  may 
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be  "religiously,  peaceably,  and  civilly  gov- 
erned."   As  the  number  of  inhabitants  increased, 
rather  than  all  freemen  attending  the  General 
Court,  towns  elected  deputies  to  act  as  represen- 
tatives .  1 

The  Charter  of  1629  also  authorized  the 
election  of  officers.     A  governor,  a  deputy 
governor  and  eighteen  assistants  were  to  be  chosen 
annually  by  the  General  Court.     They  sat  together 
as  the  Court  of  Assistants  and,  meeting  more 
freguently  than  the  General  Court,  they  acted  as 
an  executive  board  to  conduct  business  on  behalf 
of  the  General  Court.     Under  the  charter  these 
officers  had  "full  and  absolute  power  and  author- 
ity to  correct,  punish,  pardon,  govern,  and  rule" 
and  at  the  first  meeting  of  the  Court  of  Assis- 
tants in  the  New  World  six  of  them  had  been  given 
the  powers  of  justices  of  the  peace. ^  Subse- 
guently,  these  powers  were  conferred  on  all  of  the 
assistants,  who  were  thereafter  called  magis- 
trates . 

Singly  and  jointly,  these  magistrates 
exercised  the  judicial  powers  granted  by  the 
charter  and  authorized  by  the  General  Court. 
Sitting  alone  in  their  own  dwellings  in  the  towns 
where    they  resided,  the  magistrates  heard  civil 
suits  involving  less  than  20  shillings  in  damages 
(raised  to  40  shillings  in  1647)  and  punished 
misdemeanors  such  as  drunkenness  and  profanity.^ 
Sitting  together  with  the  governor  and  deputy 
governor  as  the  Court  of  Assistants,  the  magis- 
trates heard  all  other  cases  with  a  jury.  Judges 
were  to  declare  law,  give  sentence,  and  determine 


1  After  the  General  Court  was  divided  in  1644  between 
magistrates  and  deputies,  each  was  elected  separately  at  town 
meetings .     Records  of  the  Governor  and  Company  of  the  Massa- 
chusetts Bay  in  New  England  (hereafter  Mass.  Recs.),  N.B.  Shurt- 
leff,  ed.,    (1853)   II,   88   (13  November  1644).     Spelling  in 
guotations  from  Mass.  Recs.  has  been  modernized. 


Mass.  Recs.   I,   74   (23  August  1630). 


J  Commissioners  of  Small  Causes  were  appointed  by  the 
General  Court  for  towns  without  magistrates. 
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equity;  juries  were  to  determine  fact.4 

When  new  courts  of  first  instance,  the 
inferior  quarter  courts,  were  established  in  1639, 
the  bench  was  composed  of  the  magistrates  of  each 
county  sitting  together  with  a  jury.     These  middle 
tier  courts  were  designated  county  courts  in 
1643.     They  relieved  the  Court  of  Assistants  of 
all  cases  except  those  involving  more  than  ten 
pounds  damages,  divorce,  and  cases  extending  to 
life,  member  or  banishment.     In  addition,  they 
administered  the  affairs  of  the  county  such  as 
laying  out  highways  and  bridges,  keeping  jails, 
and  licensing  innholders  and  tavernkeepers . 

Times  and  places  of  sitting  of  these  county 
courts  were  set  by  the  General  Court.  Clerks  of 
the  writs  for  the  courts,  however,  were  chosen  by 
the  courts  themselves.  Marshals  served  attach- 
ments in  towns  without  constables,  levied  fines, 
and  served  executions  but  could  not  be  clerks  of 
court . ^ 

The  clerk  issued  warrants  to  the  constables 
of  the  towns  within  the  court's  jurisdiction  for  a 
town  meeting  to  be  called  at  which  the  freemen 
should  choose  as  many  jurors  as  required  by  the 
warrant. ^    Jurors  were  paid  per  diem  and  served  at 
one  court  in  a  year  (grand  jurors  served  two). 
All  proceedings  and  written  documents  were  in 
English  and  parties  to  suits  often  acted  as  their 
own  attorneys.     Appeals  from  the  county  courts 
were  to  the  Court  of  Assistants  where  a  new  jury 
trial  was  available. 

Although  the  three  tier  judicial  system  of 
magistrates,  county  courts,  and  Court  of  Assis- 
tants was  in  place  in  Massachusetts  from  the  first 


4  Mass.  Recs.  II,  21  (14  June  1642).     Equity,  in  its 
technical  sense,  is  remedial  justice  administered  distinct  from 
the  common  law. 

5  Mass.  Recs.   IV  (Pt.   1),   183   (3  May  1654). 

6  The  jurors  for  the  Court  of  Assistants,  which  sat  in 
Boston,  were  drawn  from  Suffolk  and  Middlesex  counties.  Jurors 
for  other  courts  came  from  the  towns  in  the  county  and  in 
counties  where  the  court  sat  in  more  than  one  location,  jurors 
were  drawn  from  the  neighboring  towns. 


10 


THE  COURTS 


decade  of  settlement,  judicial  authority  was 
effectively  concentrated  in  the  hands  of  the 
magistrates  at  every  level.7    When  they  sat  alone 
in  their  towns,  they  acted  as  justices  of  the 
peace.     When  they  sat  together  in  their  counties, 
they  were  the  inferior  trial  courts.     When  they 
sat  with  the  governor  and  deputy  governor  in 
Boston,  they  were  both  the  superior  trial  court 
and  the  appellate  court. 

Individually  the  magistrates  were  subject  to 
popular  control  through  annual  election,  but  their 
area  of  discretion  was  sufficiently  worrisome  that 
by  the  end  of  the  first  decade  there  was  agitation 
for  a  codification  of  the  laws.     The  Body  of 
Liberties  of  1641,  a  compilation  of  constitutional 
provisions,  and  the  Code  of  1648,  a  code  of 
existing  laws  which  continued  to  be  updated,  were 
the  result. ^ 

When  the  first  charter  was  vacated  by  the 
Crown  in  1684,  the  effects  on  the  judicial  system 
in  the  colony  related  more  to  form  than  to  sub- 
stance, for  the  areas  of  jurisdiction  at  each  of 
the  three  levels  were  not  significantly  changed. 
During  the  brief  period  of  the  Dominion, 9  when 
Massachusetts  was  part  of  a  larger  governmental 


1  See  George  L.  Haskins,  Law  and  Authority  in  Early  Massa- 
chusetts ,   (1960)  for  the  definitive  discussion  of  the  nature  of 
legal  authority  in  the  first  century  of  settlement  and  Joseph 
H.   Smith,  Colonial  Justice  in  Western  Massachusetts  (1639-1702), 
(1961)  for  a  clear  description  of  each  of  the  17th  century  courts. 

°  An  order  to  print  the  laws  was  passed  17  October  1649, 
Mass.  Recs.   II,  286. 


9  The  royal  commissions  to  Joseph  Dudley  and  Edmund  Andros 
are  printed  in  Colonial  Society  Collections ,  II.     For  the  records 
of  the  President  and  Council,   1685,  see  Robert  N.  Toppan,  ed., 
"Council  Records  Of  Massachusetts  under  the  Administration  of 
President  Joseph  Dudley,"  Massachusetts  Historical  Society, 
Proc. ,   2d  ser.  XIII   (1899):   222-86.     For  the  Governor  and 
Council,   1686-1689,  see  Robert  N.  Toppan,  ed. ,   "Andros  Records," 
American  Antiguarian  Society,  Proc.,  n.s.  XIII   (1900):  237-268, 
463-499.     The  old  charter  government  was  restored  from  1689  to 
1692.     For  a  discussion  of  the  administration  of  justice  during 
the  period,   see  Viola  F.  Barnes,  The  Dominion  of  New  England 
(  1923  )  . 
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unit,  the  General  Court  was  abolished  and  the 
Court  of  Assistants,  with  its  elected  magistrates, 
was  replaced  by  a  Governor  and  Council  appointed 
by  the  Crown.     This  group  exercised  appellate 
jurisdiction  and  the  highest  trial  authority  until 
the  establishment  of  a  Superior  Court  of  Judica- 
ture for  the  Dominion  in  1687.     The  Superior  Court 
judges  were  appointed  by  the  governor  with  the 
consent  of  the  council. 

The  jurisdiction  of  the  county  courts  was 
divided  between  courts  of  common  pleas  for  civil 
causes,  with  appointed  judges,  and  general 
sessions  for  criminal  cases,  at  which  the  justices 
of  the  peace  in  the  county  sat  together.  It 
appears,  however,  that  the  men  named  to  the  common 
pleas  bench  frequently  were  also  named  justices  of 
the  peace  with  the  result  that  they  sat  on  both 
county  benches.10    At  the  local  level,  these 
justices  of  the  peace,  appointed  by  the  governor 
and  council,  sat  in  their  dwelling  houses  exer- 
cising the  authority  previously  held  by  the 
elected  magistrates. 


The  Eighteenth  Century 

The  abrupt  end  of  the  Dominion,  after  the 
revolt  against  Governor  Andros  in  1689,  caused  a 
reversion  to  the  original  charter  forms  of 
government  until  a  new  charter  was  negotiated. 
This  second  charter,  under  which  the  colony  became 
a  royal  province  in  1692,  restored  the  General 
Court  as  a  legislative  body,  with  a  house  of 
representatives  and  a  council  elected  by  the 
house,  and  gave  the  legislature  the  power  to 
create  courts. 

The  initial  effort,  a  comprehensive  judicial 
act  passed  in  1692,  was  disallowed  by  the  Privy 
Council  in  London  because  it  created  an  equity 
court,  a  power  reserved  to  the  prerogative  of  the 


1U  This  conclusion  is  based  on  records  books  of  the  period 
which  show  separate  civil  and  criminal  sessions  rather  than 
separate  courts.     This  may  vary  from  county  to  county  between 
1686  and  1692;  no  complete  survey  has  been  done. 
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Crown.11    Equity  had  been  exercised  by  the  county 
courts  during  the  colonial  period,12  but  in  the 
new  system  equity  jurisdiction  was  limited  to  the 
right  of  the  Superior  Court  of  Judicature  and  the 
common  pleas  courts  to  chancer  bonds.  Indi- 
vidual petitions  to  the  General  Court  continued  to 
be  used  to  satisfy  other  claims  for  equitable 
relief.14 

Essentially,  the  legislature  continued  by 
statute  the  three  tier  court  system  which  had  been 
established  during  the  Dominion.     At  the  lowest 
level,  justices  of  the  peace,  appointed  by  the 
governor  with  the  advice  and  consent  of  the 
council,  administered  local  justice.     They  heard 
civil  causes  of  less  than  40  shillings  and 
misdemeanors,  and  bound  over  other  criminal 
defendants  for  the  grand  jury.     Their  commissions 
were  issued  for  good  behavior,  renewable  at  each 
change  of  reign.     Some  justices  held  province-wide 
commissions,  as  distinct  from  those  whose  writ  ran 
only  in  his  own  county.1^    Justices  of  the  peace 
kept  their  own  records  and  collected  their  own 
fees . 

Appeal  from  decisions  of  the  justices  lay  to 
the  middle  tier  courts  of  common  pleas  and  general 
sessions  of  the  peace.     Civil  suits  over  40 
shillings  and  less  than  ten  pounds  were  heard  with 
a  jury  in  common  pleas  before  a  panel  of  four 
judges  appointed  by  the  governor  with  the  advice 
and  consent  of  the  council. 


11  See  Stanley  N.  Katz,  "The  Politics  of  Law  in  Colonial 
America,"  Perspectives ,  V  (1971). 

12  See  Mass.  Recs.  V,   477   (27  May  1685)   for  Dominion  period. 

13  P. L. 1698,  c.22;  see  Barbara  A.  Black,   "Nathaniel  Byfield, 
1653-1733,"  in  Law  in  Colonial  Massachusetts,  Daniel  R.  Coquil- 
lette,  Robert  J.  Brink,  Catherine  S.  Menand,  eds.   (1984),  57-106, 
for  a  discussion  of  colonial  equity  practices  in  this  period. 

14  A  committee  of  the  General  Court  to  hear  and  determine 
petitions  and  other  private  business  had  been  established  in  the 
first  decade  of  settlement.     Mass.  Recs.  I,  223  (12  March  1638). 

Members  of  the  council,  for  example,  with  province-wide 
powers  were  useful  for  issuing  general  legal  orders  such  as  the 
order  against  grain  rioters  in  1740. 
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Criminal  cases  were  tried  in  courts  of 
general  sessions,  composed  of  justices  designated 
to  be  of  the  guorum  plus  any  other  justices  in  the 
county  sitting  together.     They  presided  over  jury 
trials  of  cases  arising  from  complaints  of 
officials  and  presentments  of  the  grand  jury  at 
which  the  attorney  general  represented  the  Crown. 
These  general  sessions  courts  exercised  all  of  the 
non-civil  jurisdictions  of  the  county  courts, 
including  overseeing  town  by-laws  and  issuing 
licenses.     This  bench  also  acted  as  the  county 
government,  setting  the  county  tax  and  expending 
the  revenues  on  highways,  bridges,  jails,  and 
other  public  works.     In  addition  to  the  per  diem 
for  judges  set  by  the  legislature,  general 
sessions  judges  collected  fees  for  recognizances 
and  licenses. 

Appeal  from  these  inferior  courts  was  to  the 
Superior  Court  of  Judicature,  the  highest  court, 
for  a  new  trial.     While  the  Governor  and  Council 
retained  the  authority  of  the  earlier  Court  of 
Assistants  over  divorce  and  acted  as  the  Supreme 
Ordinary  [Court]  of  Probate,  all  other  superior 
judicial  powers  were  exercised  by  the  Superior 
Court  of  Judicature,  Assize  and  General  Gaol 
Delivery. 

The  Superior  Court  of  Judicature  was  a 
circuit  court,  sitting  in  each  county  with  a  grand 
jury  and  two  trial  juries  at  times  designated  by 
the  legislature.     The  attorney  general  conducted 
cases  for  the  Crown.     In  addition  to  its  appellate 
jurisdiction,  the  Court  had  original  jurisdiction 
over  capital  cases  and  cases  involving  damages 
greater  than  ten  pounds.     Under  the  provincial 
charter,  cases  involving  more  than  three  hundred 
pounds  sterling  could  be  appealed  to  the  Privy 


lb  See  Hendrik  Hartog,   "The  Public  Law  of  a  County  Court; 
Judicial  Government  in  Eighteenth  Century  Massachusetts," 
American  Journal  of  Legal  History  XX  (1976):   282-329,  for  a 
detailed  description  of  courts  of  general  sessions.  Coroner's 
courts,  established  in  1700  to  conduct  juried  inguests  into 
suspicious  deaths,  reported  to  the  general  sessions  court  in 
their  county  [P.L.   1700-01,  c.3];  coroners  were  replaced  by 
medical  examiners  in  1877  [St. 1877,  c.200]. 
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Jurors  for  each  trial  court  were  drawn  from 
towns  within  the  county  in  which  the  court  sat. 
Grand  jurors  were  selected  at  town  meetings  called 
for  that  purpose  by  town  constables  acting  on 
writs  directed  to  them  by  the  clerks  of  court. 
Jurors  served  for  a  full  year,  with  a  fine  for 
non-appearance,  and  they  were  allowed  a  per  diem 
paid  by  the  county  treasurer.     No  grand  juror 
could  be  compelled  to  serve  more  than  one  year  in 
three.     Petit  jurors  for  all  courts  were  also 
selected  from  a  pool  of  men  chosen  at  town 
meetings  in  the  same  manner  as  grand  jurors.  They 
were  called  upon  to  sit  for  one  term  of  any  year 
and  were  paid  per  diem. 

In  1760  the  obligation  to  serve  was  reduced 
to  once  in  three  years  for  all  jurors  and  the 
procedure  for  selecting  jurors  was  altered18  in 
that  selectmen  provided  a  list  of  potential  jurors 
and  the  town  voters  chose  those  they  believed  able 
to  serve.     One  fourth  of  the  names  were  placed  in 
a  box  for  Superior  Court  of  Judicature,  Court  of 
Assize  and  General  Gaol  Delivery  juries,  the 
remainder  in  a  second  box  for  common  pleas  and 
sessions.     When  a  venire  was  presented  to  the 
town,  names  were  drawn  from  the  appropriate  box 
until  the  required  number  had  been  selected. 
Although  women  could  be  parties  to  suits  and  could 
file  writs  in  civil  actions,  they  were  not  judges, 
court  officers,  or  jurors. 

Marshals  were  court  officers.  Constables 
were  town  officers,  elected  annually  at  town 
meetings,  who  did  the  court's  business  in  the 
individual  towns.     They  also  collected  the  taxes, 
including  the  county  tax  which  was  set  and 
expended  by  the  court  of  general  sessions.-^ 
Sheriffs  acted  with  constables  to  preserve  the 
peace,  had  custody  of  the  jail,  conveyed  persons 

17  The  right  under  the  first  charter  to  appeal  to  the  Privy 
Council  is  ambiguous.  See  Joseph  H.  Smith,  Appeals  to  the  Privy 
Council  from  the  American  Plantations  (1950). 

18  P. L. 1760,  c.275. 

19  Some  towns,  such  as  Boston  after  1732,  were  permitted  by 
the  legislature  to  elect  separate  tax  collectors. 
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out  of  the  province,  dispersed  tax  warrants  for 
the  treasurer,  and  sold  goods  taken  by  execution. 

Each  court  established  its  own  rules  and 
appointed  its  own  clerk,  who  was  required  to 
maintain  its  records.     Procedures  and  fees  were 
set  by  the  legislature,  as  were  the  texts  of  legal 
forms  and  the  time  and  location  of  court  terms. 20 

This  would  continue  to  be  the  basic  court 
system  in  Massachusetts  for  the  next  two  cen- 
turies. 21    Although  disputes  involving  the  payment 
of  judges  and  the  selection  of  juries  contributed 
significantly  to  events  leading  to  the  Revolution 
in  Massachusetts,  the  Revolution  itself  had  only  a 
small  effect  on  the  judicial  system.  Commissions 
of  judges  were  vacated  but  no  courts  were  abol- 
ished and  no  new  ones  were  created.     Many  of  the 
judges  commissioned  by  the  royal  governor  were 
re-commissioned  by  the  new  state  government. 
Jurors  continued  to  be  selected  by  a  popular 
process  rather  than  appointed  by  the  sheriff,  as 
had  been  introduced  briefly  by  one  of  the  Intoler- 
able Acts  of  1774. 

The  impact  of  the  revolutionary  issues 
relating  to  the  judiciary  can  be  seen,  however,  in 
the  State  Constitution  of  1780  which  expressly 
mandated  a  complete  separation  of  legislative, 
executive  and  judicial  powers.  Furthermore, 
judges  were  to  be  appointed  for  good  behavior  and 
guaranteed  "permanent  and  honorable  salaries. "22 

Following  the  adoption  of  the  state  constitu- 
tion, the  legislature  continued  the  established 
court  system.     The  only  changes  were  to  rename  the 
Superior  Court  of  Judicature  as  the  Supreme 


zu  For  an  example  of  legislation  setting  fees  see  P.L.  1759- 
60,  c.26  or  1764-65,  c.26;  for  texts  of  forms  see  P.L. 1701-2, 
cs.2,   3,  4,   5,  8;  P.L. 1701-2,  c.5  also  regulated  civil  trials. 

21  See  the  section  of  the  Guide  on  the  Records  for  descrip- 
tions of  the  special  courts  created  during  the  colonial  period, 
such  as  Admiralty  Courts,  Coroners  Courts,  Strangers  Courts  and 
the  administration  of  naturalization. 

22  see  the  Constitution  of  the  Commonwealth,  Articles  XXIX 
and  XXX  of  the  Declaration  of  Rights  and  Chapter  III,  Judiciary 
Power . 
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Judicial  Court,  to  put  probate  on  a  statutory 
footing  by  establishing  a  court  in  each  county 
with  appeal  to  the  Supreme  Judicial  Court  (rather 
than  to  the  Governor  and  Council),  and  to  give  the 
Supreme  Judicial  Court  jurisdiction  over  divorce. 


The  Nineteenth  Century 

The  history  of  the  courts  in  the  19th  century 
was  marked  by  efforts  to  rationalize  the  structure 
of  the  courts  and  to  effect  procedural  reforms. 
The  pattern  of  legislation  discloses  a  clearer 
separation  of  court  tiers. 

At  the  highest  level  the  Supreme  Judicial 
Court  emerged  as  an  appellate  court  with  most  of 
its  trial  jurisdiction  shared  with  or  transferred 
to  the  lower  courts.     The  first  published  reports 
of  Supreme  Judicial  Court  decisions  appeared  in 
1804,  allowing  for  the  development  of  a  more 
modern  system  of  case  law.     In  the  same  year  nisi 
prius  was  established,  allowing  single  justices  to 
conduct  all  supreme  court  jury  trials  except  in 
capital  cases. 23    a  second  trial  on  facts  in 
appeals  to  the  Supreme  Judicial  Court  was  abol- 
ished in  1817. 


Maine  was  separated  from  Massachusetts  in 
1821  and  in  that  same  year  a  court  reorganization 
resulted  in  the  creation  of  a  statewide  Court  of 
Common  Pleas  for  the  Commonwealth  as  the  middle 
tier  trial  court  for  both  civil  and  criminal 
cases.24    By  1827  all  of  the  judicial  powers  of 
the  general  sessions  courts  had  been  transferred 
to  common  pleas  and  the  administrative  authority 
to  county  commissioners  and  commissioners  of 
highways.     The  Jurisdiction  Act  of  1840, 2^  which 
spelled  out  the  relationship  between  the  Supreme 
Judicial  Court  and  the  Court  of  Common  Pleas, 
remained  in  force  until  another  court  reorgani- 
zation in  1859. 


ZJ  St. 1804,  c.105. 

24  St. 1820,  c.79. 

25  St. 1840,  c.87. 
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Local  justice  was  administered  by  justices  of 
the  peace  and  by  newly  created  police,  municipal 
and  district  courts. 2°      These  new  local  courts 
were  to  become  the  institutionalization  of  the 
justices  of  the  peace,  complete  with  staff, 
procedures  and  an  administrative  label.  An 
examination  of  the  enabling  acts  of  the  police 
courts  from  1831  to  1860  reveals  their  increasing 
specificity  and  detail  with  regard  to  judicial 
duties.     Whereas  the  earlier  statutes  are  sparse 
in  language  and  sparer  in  direction,  the  later 
statutes  became  far  more  complex.     By  1860,  the 
legislature  was  informing  judges  of  their  powers 
in  ever  more  particular  situations,  becoming 
lengthy  and  cross  referential  for  the  first  time. 

Rapid  industrialization  and  the  changes  in 
the  nature  of  conducting  business  which  character- 
ized the  19th  century  produced  new  subject  areas 
of  legislation  and  new  subjects  of  litigation. 27 
The  significant  growth  of  industrial  accidents, 
for  example,  affecting  railroad  workers,  resulted 
in  a  flood  of  personal  liability  cases.  Disputes 
arising  in  the  context  of  commercial  transactions 
were  precipitated  by  new  corporate  entities 
acquiring  legal  status.     By  the  middle  of  the 
century,  the  legislature  had  reformed  civil 
pleadings  by  abolishing  common  law  writs  and 
creating  general  pleas  of  contract,  tort,  and 
replevin. 2° 

Doctrinal  changes  can  be  traced  in  the 
written  opinions  of  the  Supreme  Judicial  Court, 
but  structural  changes  also  illustrate  the  new 
priorities.     One  area  which  reflected  the  new 


Zb  Beginning  with  the  Boston  Police  Court  established  by 
St. 1821,  c.109. 

27  See  Richard  D.  Brown,  Massachusetts  (1978),  part  of  The 
States  and  The  Nation  series  prepared  for  the  bicentennial  of  the 
American  Revolution,  which  describes  the  industrialization  and 
urbanization  of  the  state. 

28  St. 1851,  c.233,  replaced  by  St. 1852,  c.312.     See  William 
E.  Nelson,  Americanization  of  the  Common  Law  (1975),  subtitled 
"The  Impact  of  Legal  Change  on  Massachusetts  Society,  1760-1830." 

For  a  history  of  the  development  of  the  bar  in  Massachusetts 
during  the  19th  and  20th  centuries,  see  Robert  J.  Brink,  History 
of  the  Massachusetts  Bar  Association  (1987). 
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economic  realities  was  insolvency.  Insolvent 
estates  had  been  administered  in  probate  or  by 
masters  in  chancery,  except  from  1841  to  1843  when 
a  federal  bankruptcy  act  was  in  force.     Then,  in 
1848  commissioners  of  insolvency  were  authorized 
to  be  appointed  by  the  governor.     Finally,  in  1856 
the  legislature  established  courts  of  insolvency 
and  two  years  later  these  courts  were  combined  as 
probate  and  insolvency  courts.29  Then,  what  had 
begun  in  1858  purportedly  as  a  movement  to 
consolidate  the  insolvency  and  probate  courts 
ended  in  1859  with  the  creation  of  a  new  statewide 
court,  the  Superior  Court,  intended  to  assume  much 
of  the  trial  jurisdiction  of  the  Supreme  Judicial 
Court.30 

Although  the  law  session  of  the  Supreme 
Judicial  Court  in  Boston  was  designated  the 
Supreme  Judicial  Court  for  the  Commonwealth  with 
its  own  clerk,  in  all  other  matters  the  Court 
continued  to  sit  on  circuit  in  the  counties.  The 
new  Superior  Court,  also  sitting  in  each  county, 
replaced  Common  Pleas  at  the  middle  level  but  also 
received  jurisdiction  concurrent  with  the  Supreme 
Judicial  Court  over  actions  at  law  above  specified 
minimums.3-*-    Over  the  next  decades  the  Superior 
Court  would  receive  concurrent  jurisdiction  over 
matters  within  the  exclusive  jurisdiction  of  the 
Supreme  Judicial  and  that  concurrent  jurisdiction 
would,  in  turn,  become  the  exclusive  jurisdiction 
of  the  Superior  Court.     By  the  end  of  the  century, 
most  trials  would  be  held  in  the  Superior  Court. 

As  the  trial  load  of  the  Superior  Court 


zy  P. L. 1696,   c.8;   St. 1838,   c.163;   St. 1848,   c.304;   St. 1856, 
c.284;  St. 1858,  c.93. 

30  It  was  also,  apparently,  part  of  a  movement  to  remove  an 
unpopular  probate  judge,  Edward  Greely  Loring;  the  story  is 
related  in  Alan  J.  Dimond,  The  Superior  Court  of  Massachusetts 
(1960),  chapter  I  "Backdrop,"  and  in    A  Short  History  of  the 
Massachusetts  Courts  by  Judge  Dimond,  published  by  the  National 
Center  for  State  Courts  (1975),  pp.   25-32;  see  also  1859  H. 
Doc.  120. 

31  Eguity,  divorce  and  extraordinary  writs  remained  with  the 
Supreme  Judicial  Court;  capital  cases  went  to  the  Superior  Court 
for  three  months  in  1859  but  were  returned  to  the  Supreme 
Judicial  Court  until  1891. 
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increased,  attention  turned  to  enlarging  the 
jurisdiction  of  the  local  courts. 32     jn  the  1870s 
the  focus  of  change  was  on  police,  municipal  and 
district  courts,  and  the  authority  of  justices  of 
the  peace  began  to  be  curtailed.     The  creation  of 
district  courts  can  be  seen,  in  part,  as  a 
response  to  the  need  to  handle  the  increasing 
number  of  tort  claims  arising  from  industrial 
accidents  in  the  latter  third  of  the  19th  and 
early  decades  of  the  20th  century.33  These 
district  courts  had  criminal  jurisdiction  of 
misdemeanors  and  general  civil  jurisdiction  in 
actions  at  law,  but  not  in  equity.     In  addition, 
they  were  given  some  code  regulation  duties. 

Changes  in  equity  jurisdiction  also  became 
necessary.     Massachusetts  had  never  developed  a 
separate  equity  system  and  equity  had  continued  to 
be  either  special  or  statutory  ever  since  the 
conflicts  with  the  Crown  over  the  establishment  of 
an  equity  court  in  1692.     It  was  not  until  1877 
that  the  Supreme  Judicial  Court  was  given  general 
equity  jurisdiction.     Still  later,  in  1883,  the 
Superior  Court  was  given  concurrent  general  equity 
jurisdiction  under  Supreme  Judicial  Court  rules.  ^ 
The  Superior  Court  clerks  in  Suffolk  and  Middlesex 
counties,  however,  were  required  by  statute  in 
1892  (and  Essex  in  1902)  to  maintain  separate  law 
and  equity  dockets,35  a  practice  which  continued 
until  the  adoption  of  uniform  rules  of  civil 


J^  St. 1877,  c.211.     A  recent  study  drawing  on  the  records  of 
the  trial  courts  in  Boston  is  Robert  A.  Silverman,  Law  and  Urban 
Growth:     Civil  Litigation  in  the  Boston  Trial  Courts,  1880-1900 
( 1981) . 

33  To  absorb  the  flood  of  these  cases,  the  dollar  limit  of 
the  police  and  district  courts'  civil  jurisdiction  was  contin- 
ually raised;  for  example,  the  ad  damnum  went  from  300  dollars  in 
1870  (St. 1870,  c.202)   to  3000  dollars  in  1922   (St. 1922,  c.532) 
and  legislation  was  introduced  in  1986  to  set  the  limit  at 
$25,000. 

34  "An  Act  to  Regulate  Proceedings  in  Equity"  had  been 
passed  in  1859  which  required  that  all  cases  in  equity  "shall  in 
the  first  instance,  be  heard  and  determined  by  some  one  justice 
of  the  supreme  judicial  court"  [St. 1859,  c.237].     Since  1939 
almost  all  equity  is  heard  in  the  Superior  Court. 


35  St. 1892,  c.440. 
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procedure  in  1974. 

Other  shifts  of  jurisdiction  followed.  For 
example,  the  Superior  Court  was  given  jurisdiction 
over  torts  in  1880  and  over  divorce  in  1887. 36 
Jurisdiction  over  capital  cases,  which  had  been 
tried  in  the  Supreme  Judicial  Court,  was  conferred 
on  the  Superior  Court  in  1891.     Contract  and 
replevin  jurisdiction  was  given  to  the  Superior 
Court  in  1905. 37 


The  Twentieth  Century 

From  the  creation  of  the  Land  Court  as  a 
court  of  registration  in  1898  to  the  establishment 
of  the  Appeals  Court  in  1972,  the  pattern  has  been 
the  creation  of  specialized  courts  rather  than 
changes  in  the  basic  structure  of  the  judicial 
system. 

The  first  wholly  separate  juvenile  court  was 
established  in  Boston  in  1906.  The  next  juvenile 
courts  were  not  to  come  for  over  sixty  years,  when 
courts  appeared  in  Springfield  and  Worcester  in 
1969  and  in  New  Bedford  in  1972.  Elsewhere, 
juvenile  sessions  continue  to  be  held,  as  before, 
in  the  district  courts.     At  the  same  time  as  the 
most  recent  juvenile  courts,  separate  housing 
courts  have  been  established  in  Boston  (1971), 
Hampden  (1973)  and  Worcester  (1983).  Elsewhere 
housing  matters,  too,  are  handled  in  the  district 
courts . 

Yet,  essentially,  the  Massachusetts  court 
system  retains  a  central  core  of  three  tiers.  The 
justices  of  the  peace  have  been  stripped  of  their 
powers,  but  they  have  been  replaced  by  district 
courts,  which  have  been  given  enhanced  juris- 
diction over  both  civil  and  criminal  cases  by 
adding  some  of  the  areas  formerly  subject  to  the 


36  Torts,  St. 1880,  c.28;  divorce,  St. 1887,  c.332.  Divorce 
jurisdiction  was  made  concurrent  with  Probate  Court  in  1922;  now 
almost  all  divorce  cases  are  filed  in  Probate. 

37  Capital  cases,  St. 1891,  c.379;  contract  and  replevin, 
St. 1905,  c.263. 


INTRODUCING  THE  COURTS 


21 


Superior  Court. J°    The  Superior  Court  serves  as 
the  mid-level  general  trial  court  with  much  of  the 
jurisdiction  formerly  exercised  by  the  Supreme 
Judicial  Court.     The  Supreme  Judicial  Court  and 
the  Appeals  Court  act  as  appellate  courts, 
although  the  Supreme  Judicial  Court  retains  some 
original  jurisdiction  and  its  single  justice 
retains  the  right  to  conduct  a  jury  trial.  39 

The  specialized  court  departments,  such  as 
Juvenile,  Housing  and  Land,  and  even  the  Probate 
and  Family  Court  Department,  are  related  to  the 
three  main  tiers.     District  courts  exercise 
juvenile  and  housing  jurisdiction  in  many  coun- 
ties.    All  trials  in  the  Land  Court  are  held 
before  a  justice  sitting  without  a  jury,  but  if 
the  parties  claim  jury  issues  seasonably  and  are 
entitled  to  them,  they  may  still  be  framed  by  the 
Land  Court  and  sent  to  the  Superior  Court  for 
determination  by  a  jury.     The  Appeals  Court  shares 
the  appellate  function  of  the  Supreme  Judicial 
Court. 

In  addition  to  the  creation  of  specialized 
courts  to  relieve  the  general  trial  courts, 
certain  areas  of  litigation  have  been  removed  to 
the  periphery  of  the  court  structure  or  eliminated 
altogether.     The  transfer  of  workmen's  compen- 
sation cases  to  the  Industrial  Accident  Board  is 
one  example  of  a  much  larger  movement  to  delegate 
disputes  to  hearing  officers  within  administrative 
agencies.     Procedures  have  been  simplified,  such 
as  for  small  claims.     Litigation  has  been  reduced 
through  such  changes  as  "no  fault"  in  divorce  and 
in  auto  insurance  --and  even  the  decriminalization 
of  public  drunkenness  and  of  breach  of  marriage 
contracts . 

Changes  in  court  procedures  can  be  traced 
through  the  statutes,  as,  for  example,  the 
Transfer  Act  of  1958,  a  plan  to  make  fuller  use  of 
the  district  courts  by  allowing  the  Superior  Court 
to  send  cases  to  the  district  courts  with  each 


Ji5  See  St.  1978,  c.478;  the  District  Courts  are  discussed  in 
detail  by  then  Chief  Justice  Franklin  N.  Flaschner  in  an  article 
entitled  "The  District  Courts  of  Massachusetts  --A  Current 
Overview,"  Massachusetts  Law  Quarterly  LVI   (1971),  no.  4:333-45. 


G.L.1984,  c. 211:17;   see  also  St. 1804,  c.105. 
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party  allowed  to  retransfer  the  case  to  the 
Superior  Court  after  a  decision  in  the  district 
court.40 

Equally,  the  adoption  of  uniform  rules  are 
significant  subjects  to  be  traced.     In  1974 
Massachusetts  courts  adopted  uniform  rules  of 
civil  and  appellate  procedures.     Federal  due 
process  standards  in  criminal  cases  began  to  be 
extended  to  the  states  in  1961  in  a  decision  of 
the  United  States  Supreme  Court  and  Massachusetts 
adopted  uniform  rules  of  criminal  procedure  in 
1978. 41    Since  1978,  the  authority  of  the  Supreme 
Judicial  Court  to  approve  the  rules  adopted  by  all 
courts,  as  well  as  to  issue  its  own  rules,  has 
been  recognized. 

The  administrative  reorganization  of  the 
courts  in  19784^  created  a  unified  state  court 
system  for  the  first  time.     The  Courts  of  Probate 
and  Insolvency  were  replaced  by  the  Probate  and 
Family  Court  Department  and  the  other  trial  courts 
were  also  organized  into  departments.     A  central 
office  under  the  Chief  Administrative  Justice  of 
the  Trial  Court  Department  has  been  given  author- 
ity over  budget  and  personnel.     The  reorganization 
also  made  provision  for  the  transfer  of  judges  and 
cases  among  the  courts.     In  addition,  under 
Uniform  Trial  Court  Rules,  cases  involving  the 
same  individual  pending  in  more  than  one  court 
department  could  be  consolidated  for  trial  by  a 
single  judge. 

Although  the  unification  of  the  courts  did 
not  affect  the  physical  records  kept  by  the  clerks 
and  registers  in  each  department,  a  centralized 
administrative  office  did  create  a  climate  for 
records  preservation  policies  and  records  storage 
reforms  to  be  developed.     A  number  of  programs 
have  been  instituted  since  the  appointment  of  the 
Judicial  Records  Committee  in  1978  by  the  Chief 
Justice  of  the  Supreme  Judicial  Court.  Archives 
and  Records  Preservation,  serving  as  a  staff  to 


40 


St. 1958,  c.369,   s.3  now  G.L.  231:102C. 


41  Mapp  v.  Ohio  367  U.S.  643  (1961);  the  rules  were  adopted 
October  1978  and  went  into  effect  July  1,  1979. 


42 


St. 1978,  c.478. 
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the  committee,  has  undertaken  the  archival 
arrangement  and  conservation  of  significant 
collections  of  early  court  records,  is  preparing 
inventories  and  conservation  evaluations  for  the 
court  departments,  and  assists  in  the  implemen- 
tation of  records  retention  schedules  which  have 
been  developed  for  all  of  the  Trial  Court  Depart- 
ments . 


In  1979,  after  reorganization,  the  jurisdictions  of  the 
various  court  departments  could  be  summarized,  briefly,  as 
follows : 


Type  of  Proceeding:  Civil  action  seeking  money  damages  or 

replevin 


SUPREME  JUDICIAL  COURT:     appellate  jurisdiction  exercised  at 

discretion  of  Court 

APPEALS  COURT:  appellate  jurisdiction  with  appeal  as 

matter  of  right 

SUPERIOR  COURT:  concurrent  original  jurisdiction  with 

District  Court 

DISTRICT  COURTS:  concurrent  original  jurisdiction  with 

Superior  Court 

HOUSING  COURTS:  concurrent  original  jurisdiction  with 

District  and  Superior  Courts  in  housing 
matters  only 


Type  of  Proceeding:  Civil  action  seeking  equitable  relief 


SUPREME  JUDICIAL  COURT; 


concurrent  general  original  equity 
jurisdiction;  appellate  jurisdiction 
exercised  at  discretion  of  Court 


APPEALS  COURT: 


appellate  jurisdiction  with  appeal  as 
matter  of  right 


SUPERIOR  COURT: 


general  original  equity  jurisdiction 
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DISTRICT  COURTS 
PROBATE  COURTS: 


LAND  COURT: 


HOUSING  COURTS 


limited  to  specific  types  of  cases 

matters  arising  in  county  where  court  is 
situated;  concurrent  jurisdiction  with 
Superior  and  Supreme  Courts  over 
estates,  wills,  trusts  and  property 
settlement  after  divorce 

concurrent  equity  jurisdiction  with 
Superior  and  Supreme  Courts  over  cases 
concerning  right,  title  and  interest  in 
land 

concurrent  original  jurisdiction  with 
District  and  Superior  Courts  in  housing 
matters  only 


Type  of  proceeding:  Petitions  to  register  land  foreclosures, 

discharge  mortgages,  determine  boundaries  of 
cities  and  towns  and  of  zoning  bylaws 


SUPREME  JUDICIAL  COURT:     appellate  jurisdiction  exercised  at 

discretion  of  Court 

APPEALS  COURT:  appellate  jurisdiction  with  appeal  as 

matter  of  right 

LAND  COURT:  exclusive  original  jurisdiction 


Type  of  proceeding:  Probate  of  wills,  administration  of  estates, 

appointment  of  guardians,  trustees,  adoption 
of  children,  petitions  for  separate  support 


SUPREME  JUDICIAL  COURT:     appellate  jurisdiction  exercised  at 

discretion  of  Court 

APPEALS  COURT:  appellate  jurisdiction  with  appeal  as 

matter  of  right 

PROBATE  COURTS:  exclusive  jurisdiction 
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Type  of  Proceeding:  Divorce 


SUPREME  JUDICIAL  COURT 


appellate  jurisdiction  exercised  at 
discretion  of  Court 


APPEALS  COURT: 


SUPERIOR  COURT: 


PROBATE  COURTS: 


appellate  jurisdiction  with  appeal  as 
matter  of  right 

concurrent  with  Probate  Court;  mostly 
handled  by  Probate  Court 

concurrent  with  Superior  Court 


Type  of  proceeding:  Small  claims 


SUPREME  JUDICIAL  COURT 


appellate  jurisdiction  exercised  at 
discretion  of  Court 


APPEALS  COURT: 


appellate  jurisdiction  if  tried  in 
Superior  Court 


SUPERIOR  COURT: 


tried  by  jury  if  appealed  by  defendant 
after  District  Court  trial 


DISTRICT  COURTS: 


exclusive  original  jurisdiction 


Type  of  proceeding:  Supplementary  process 


SUPREME  JUDICIAL  COURT: 


appellate  jurisdiction  exercised  at 
discretion  of  Court 


APPEALS  COURT: 


appellate  jurisdiction  if  tried  in 
Superior  Court 


SUPERIOR  COURT 


appeal  to  Superior  Court  with  trial  de 
novo 


DISTRICT  COURTS: 


exclusive  original  jurisdiction 
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Type  of  Proceeding:  Summary  process  for  possession  of  land 


SUPREME  JUDICIAL  COURT: 


appellate  jurisdiction  exercised  at 
discretion  of  Court 


APPEALS  COURT: 


SUPERIOR  COURT: 


DISTRICT  COURTS 


appellate  jurisdiction  if  tried  in 
Superior  Court  or  Housing  Court 

appeal  to  Superior  Court  with  trial  de 
novo  if  first  tried  in  District  Court; 
strict  requirements  for  appeal 

original  jurisdiction;  removable  to 
Housing  Court 


HOUSING  COURT: 


concurrent  with  District  Courts 


Type  of  proceeding:  Criminal  jurisdiction  over  violation  of  city 

or  town  ordinance,  misdemeanors  and  felonies 
not  punishable  by  more  than  five  years 


SUPREME  JUDICIAL  COURT: 


appellate  jurisdiction  exercised  at 
discretion  of  Court 


APPEALS  COURT: 


appellate  jurisdiction  if  tried  in 
Superior  Court  or  before  jury  in 
District  or  Juvenile  Courts 


SUPERIOR  COURT: 


DISTRICT  COURTS 


JUVENILE  COURTS: 


original  jurisdiction  with  trial  before 
twelve-man  juries 

original  jurisdiction  without  jury,  with 
trial  de  novo  before  juries  of  six 

exclusive  original  jurisdiction  invol- 
ving juveniles  without  jury,  with  trial 
de  novo  before  juries  of  six 


INTRODUCING  THE  COURTS 


27 


Type  of  proceeding:  Criminal  jurisdiction  over  1st  degree  murder 


SUPREME  JUDICIAL  COURT: 

SUPERIOR  COURT: 

DISTRICT  COURTS: 
JUVENILE  COURTS: 


appellate  jurisdiction  with  appeal  as 
matter  of  right 

original  and  exclusive  trial  juris- 
diction 

probable  cause  hearings 

probable  cause  hearings,  bind  over,  and 
arraignment  of  juveniles 


Type  of  proceeding:  Criminal  jurisdiction  over  all  other  crimes 


SUPREME  JUDICIAL  COURT: 

APPEALS  COURT: 

SUPERIOR  COURT: 

DISTRICT  COURTS: 
JUVENILE  COURTS: 


appellate  jurisdiction  exercised  at 
discretion  of  Court 

appellate  jurisdiction  with  appeal  as 
matter  of  right 

original  and  exclusive  trial  juris- 
diction 

probable  cause  hearings,  arraignment 

probably  cause  hearings,  bind  over,  and 
arraignment  of  juveniles 


Type  of  proceeding:  Appellate  jurisdiction 


SUPREME  JUDICIAL  COURT; 


APPEALS  COURT: 


SUPERIOR  COURT: 


DISTRICT  COURTS 


final  and  complete  appellate  juris- 
diction for  entire  Commonwealth 

appellate  jurisdiction  over  all  appeals 
(except  1st  degree  murder) 

appellate  review  from  certain  boards  and 
from  cases  tried  in  District  Courts 

Appellate  Division  review  civil  judg- 
ments; further  appeal  to  Supreme 
Judicial  Court 
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JUVENILE  COURTS:  hear  care  and  protection  appeals  from 

other  Municipal  Courts  in  Suffolk  County 


Type  of  proceeding:  Avenues  of  further  review 


SUPREME  JUDICIAL  COURT:     appeal  or  petition  for  certiorari  to 

Supreme  Court  of  United  States 


APPEALS  COURT: 


SUPERIOR  COURT: 


DISTRICT  COURTS 


PROBATE  COURTS: 
LAND  COURT: 
HOUSING  COURTS: 
JUVENILE  COURTS 


petition  for  further  review  to  Supreme 
Judicial  Court 

appeal  to  Appeals  Court;  1st  degree 
murder  appeal  to  Supreme  Judicial  Court 

trial  de  novo  in  Superior  Court  for 
civil  actions  and  in  District  Court  jury 
of  six  in  criminal;  other  appeals  to 
Appellate  Division  of  District  Court  in 
civil  actions 

appeal  to  Appeals  Court 

appeal  to  Appeals  Court 

appeal  to  Appeals  Court 

trial  de  novo  in  Juvenile  Court  before 
jury  of  six  or  (in  Suffolk  County) 
appeal  to  Boston  Juvenile  Court 


In  1985,  the  Supreme  Judicial  Court  approved  ■ 

the  statewide  implementation  of  a  juror  selection  " 
and  management  system  under  which  jurors  are 

summoned  to  serve  a  maximum  of  one  day  or,  if  I 

selected  for  a  jury  panel,  one  trial.  " 

Other  changes  can  be  traced  in  the  statutes.  I 

For  example,  the  two-trial  system  in  the  district  * 
courts  under  which  criminal  defendants  could  claim 

a  trial  de  novo  before  juries  of  six  following  an  m 

adverse  decision  in  a  bench  trial  will  begin  to  be  ■ 
eliminated  by  legislation  passed  in  1986. 

Criminal  defendants  in  the  district  courts  will  be  ■ 

required  to  choose  between  a  bench  trial  or  a  jury  ■ 
trial  at  the  outset. 

W 
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In  fact,  changes  occur  continually.  There- 
fore, while  the  separate  histories  of  the  two 
appellate  courts  and  seven  trial  court  departments 
of  the  Massachusetts  judicial  system  which  follow 
attempt  to  identify  major  changes  up  to  1986,  it 
is  impossible  to  guarantee  that  they  are  complete. 


SUPREME  JUDICIAL  COURT  AND  APPEALS  COURT 


General  Court 
(1629-1692) 


Governor  and  Council  Superior  Court  of  Judicature 

(1692-1780)  (1692-1780) 


Appeals  Court 
(1972-  ) 


Supreme  Judicial  Court 
(1780-  ) 
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The  Supreme  Judicial  Court  can  be  traced 
directly  from  the  Superior  Court  of  Judicature 
established  in  1692,  the  year  that  Massachusetts 
became  a  royal  province  under  the  second  charter. 
Not  only  has  the  Court's  jurisdiction  been 
exercised  without  interruption  since  1692,  the 
membership  of  its  bench  has  never  been  without  an 
incumbent  justice,  even  during  the  Revolution. 
While  it  has  a  continuous  history  of  three 
centuries,  it  also  inherits  a  judicial  authority 
which  had  been  exercised  by  the  colonial  govern- 
ment from  the  first  days  of  settlement. 


1630-1692:  Colonial  Period 

Under  the  first  charter  of  the  Massachusetts 
Bay  Company,  which  was  granted  by  the  King  in  1629 
and  brought  to  New  England  by  the  original 
colonists,  the  General  Court  was  empowered  to 
establish  the  "formes"  of  government,  including  a 
"magistracy  fitt  and  necessary,"  and  to  name 
judicial  officers  with  the  authority  to  impose 
fines  and  imprison  offenders.     The  General  Court, 
held  by  the  freemen  of  the  Company,  annually 
elected  a  Court  of  Assistants,  consisting  of  the 
governor  or  deputy  governor  and  eighteen  others, 
to  sit  in  Boston.     The  Court  of  Assistants  acted 
as  an  executive  board,  governing  when  the  General 
Court  was  not  in  session.     In  addition,  the 
governor  and  the  assistants  were  made  magistrates 
with  all  of  the  powers  of  justices  of  the  peace. 

Initially,  when  sitting  together  as  the  Court 
of  Assistants,  these  officers  exercised  judicial 
powers  as  broad  as  those  of  the  English  common  law 
courts,  and  of  Chancery,  the  High  Commission,  and 
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the  Court  of  Star  Chamber  [C.L. 1630 ] . 1    The  powers 
of  the  Court  of  Assistants  were  narrowed  in  1636 
when  an  inferior  court  of  first  instance  was 
established  in  each  of  four  towns.     These  quar- 
terly courts,  each  composed  of  magistrates  and 
associates  designated  by  the  General  Court  sitting 
together,  heard  all  civil  causes  too  great  for  the 
magistrates  sitting  singly  in  their  towns  --over 
20  shillings--  and  too  minor  for  the  Court  of 
Assistants  --under  10  pounds--  and  all  criminal 
cases  "not  involving  life,  member,  or  banishment" 
[C.L. 1636] .2 

The  judicial  business  of  the  Court  of 
Assistants  had  "so  much  increased"  by  the  end  of 
the  first  decade  of  settlement  that  the  governor 
or  deputy  and  three  to  five  of  the  magistrates 
living  in  or  near  Boston  were  empowered  to  sit 
quarterly  with  a  jury  in  Boston.     They  heard  civil 
suits  under  20  pounds  and  criminal  cases  not 
extending  to  life,  limb,  or  banishment,  which 
continued  to  be  reserved  to  the  full  Court  of 
Assistants  [C.L. 1639]. 3     The  Court  of  Assistants 
also  heard  appeals  from  the  lower  courts,  with 
which  it  shared  some  concurrent  jurisdiction  until 
1649  when  its  jurisdiction  was  limited  to  appeals 
and  its  sessions  were  reduced  to  two.  Petitions 
for  review  were  heard  by  the  whole  of  the  General 
Court  [C.L. 1649]. 4 

Members  of  the  Court  of  Assistants  were 
elected  annually  by  the  General  Court.  As 
magistrates  they  sat  singly  in  their  own  towns  and 


1    Mass.  Recs.  I,  75  (7  September  1630).     George  Lee 
Haskins,  Law  and  Authority  in  Early  Massachusetts  (1960),  32. 


z  Mass.  Recs.  I,  169  (5  March  1636).     The  inferior  quarter 
courts  became  county  courts  when  the  counties  of  Suffolk,  Essex, 
Middlesex  and  [Old]  Norfolk  were  established  in  1643.  The 
southern  jurisdiction  of  Old  Norfolk  became  part  of  Essex  County 
in  1680. 

See  the  description  of  the  county  courts  in  the  section  of 
the  Guide  on  the  Superior  Court  Department. 

3  Mass.  Recs.   I,   276   (9  September  1639). 

4  Mass.  Recs.   II,   279   (2  May  1649);  Mass.  Recs.   Ill,   167  (16 
May  1649);  Mass.  Recs.   Ill,   180   (19  October  1649). 
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together  in  their  county  courts,  and  no  magistrate 
who  had  heard  a  case  in  the  inferior  court  could 
sit  on  the  appeal  [C.L. 1653 ] . 5 

All  trials  in  the  Court  of  Assistants, 
including  appeals,  were  jury  trials.     Since  the 
Court  of  Assistants  sat  in  Boston,  the  jurors  were 
drawn  from  Suffolk  and  Middlesex  Counties.  Town 
meetings,  summoned  by  the  constable  in  response  to 
a  warrant  issued  by  the  clerk  of  the  court, 
selected  a  pool  of  freemen  and  qualified  inhabit- 
ants from  which  jurors  were  drawn.     Judges  were  to 
declare  sentence  of  law  and  direct  juries  to  find 
according  to  law  and  to  determine  equity;  juries 
were  to  find  fact  according  to  the  evidence  and 
set  damages  and  costs  [C.L.1642].^ 

Intercharter  Period 

When  the  original  charter  was  vacated  in 
1684,  the  General  Court  was  abolished  and  Massa- 
chusetts was  combined  with  other  colonies  into  a 
single  governmental  unit.     The  commission  of  the 
President  of  the  Council  for  New  England  (8 
October  1685)  provided  for  the  "President  & 
Councell  and  their  Successors  for  the  time  being 
to  be  a  Constant  &  settled  Court  of  Record  for  the 
administration  of  Justice"  in  all  civil  and 
criminal  causes.  This  court  sat  in  Boston  with 
both  grand  and  petit  juries.7 

The  following  year  the  commission  of  the 
Governor  of  the  Dominion  of  New  England  ( 8  June 
1686)  constituted  the  "Governor  and  Councill"  as 
"a  constant  and  settled  Court  of  Record  for  the 
Administration  of  Justice... in  all  Causes."  It, 
too,  sat  in  Boston  with  both  grand  and  petit 
juries . 


b     Mass.  Recs.   Ill,   318   (30  August  1653). 

6  Mass.  Recs.  II,  21  (14  June  1642).     See  discussion  of 
juries  in  county  courts  in  Guide  section  on  the  Superior  Court 
Department. 

7  The  court  structure  was  re-organized:  appointed 
justices  of  the  peace  replaced  the  elected  magistrates  and  the 
jurisdiction  of  the  county  courts  was  divided  between  courts  of 
common  pleas  for  civil  matters  and  courts  of  sessions  for  criminal 
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His  Majesty's  Superior  Court,  Assizes,  and 
General  Gaol  Delivery  was  created  in  1687  as  the 
highest  court,  to  sit  with  one  grand  jury  to  make 
presentments  and  two  petit  juries  for  trials  and 
to  hear  appeals  from  the  inferior  courts  [Council 
Minutes,  1  March  1687],     Its  jurisdiction  was  that 
of  the  earlier  Court  of  Assistants  and  appeals 
from  the  Superior  Court  itself  lay  to  the  Privy 
Council  in  London.8 

Following  the  revolt  against  Dominion 
Governor  Edmund  Andros  in  1689,  however,  the 
colony  reverted  to  the  forms  of  the  earlier 
charter  government  until  a  second  charter  was 
negotiated  in  1692. 


1692-1776:  Provincial  Period 

When  Massachusetts  became  a  royal  province 
under  the  Charter  of  1692,  the  governor  and 
lieutenant  governor  were  appointed  by  the  Crown 
but  the  councillors  were  elected  by  the  legis- 
lature in  much  the  same  way  as  the  assistants  had 
been  under  the  first  charter.     However,  the 
Governor  and  Council  retained  only  a  few  of  the 
judicial  powers  of  the  earlier  Court  of  Assis- 
tants:    its  most  significant  was  its  designation 
as  the  Supreme  Ordinary  [Court]  of  Probate. 

Under  the  second  charter  "the  great  and 
Generall  Court  or  Assembly"  was  given  "full  Power 
and  Authority  to  Erect  and  Constitute  Judicatories 
and  Courts  of  Record  or  other  Courts."  To 
accomplish  this,  the  legislature  passed  a  compre- 
hensive judiciary  act  establishing  a  court  system 
with  justice  of  the  peace  courts,  guarter  sessions 
of  the  peace  and  common  pleas  courts,  and  a 
Superior  Court  of  Judicature,  Court  of  Assize  and 
General  Gaol  Delivery  to  be  held  in  each  county 
[P.L.  1692-3,  c.   33].     This  act,  and  two  other 
acts  [P.L.   1692-3,  c.9;  P.L.   1697,  c.9],  which 
created  a  court  of  chancery  were  disallowed  by  the 
Privy  Council,  on  the  grounds  that  the  court  of 
chancery  was  a  power  of  the  royal  prerogative  and 
not  within  the  authority  of  the  legislature. 
Although  the  courts  defined  in  the  disallowed 


0  The  records  of  this  court  are  included  in  the  Suffolk 
Files  as  part  of  the  Court  of  Assistants  records. 
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statutes  sat  without  interruption,  it  was  not 
until  1699  that  the  legislature  succeeded  in 
writing  acceptable  legislation. 

The  Superior  Court  of  Judicature,  Court  of 
Assize  and  General  Gaol  Delivery  which  was 
established  by  Province  Law  1699-1700,  c.3 
continued  to  exercise  the  authority  defined  by 
chapter  33  of  the  disallowed  law  of  1692-3.  The 
court  had  cognizance  of  all  pleas  involving  both 
real  property  (including  rights  of  freehold  and 
inheritance)  and  personal  property  (debt,  con- 
tract, damage  or  personal  injury)  and  mixed 
actions  involving  both,  as  well  as  all  pleas  to 
which  the  Crown  was  a  party,  and  "in  all  matters 
relating  to  the  conservation  of  the  peace  and 
punishment  of  offenders"   [P.L.   1692-3,  c.33].  It 
was  possible  to  commence  one's  suit  in  either  the 
inferior  or  the  superior  court,  but  no  "action 
under  the  value  of  ten  pounds  [could]  be  brought 
into  the  superior  court,  unless  where  freehold  was 
concerned,  or  upon  appeal"   [P.L.   1692-3,  c.33]. 

An  aggrieved  party  was  free  to  appeal  from 
any  inferior  court  to  the  next  session  of  the 
Superior  Court  of  Judicature  in  the  same  county 
for  a  new  trial  [P.L.  1699-1700,  c.l  &  c.5]. 
Ultimate  appeal  lay  to  the  Privy  Council  in 
personal  actions  involving  more  than  three  hundred 
pounds  sterling  [P.L.   1699-1700,  c.4].  The 
difficulty  over  matters  of  eguity  was  resolved 
only  to  the  extent  that  both  the  inferior  courts 
and  the  Superior  Court  of  Judicature  were  empow- 
ered to  chancer  bonds,  again  subject  to  appeal  to 
the  Privy  Council  "as  by  his  majesty's  royal 
charter  in  that  behalf  is  provided."    Petitions  to 
the  General  Court  allowed  parties  to  sue  in  the 
legislature  for  private  relief. 

The  Superior  Court  was  to  have  one  chief 
justice  and  four  other  justices,  three  to  be  a 
guorum,  appointed  by  the  governor  with  the  advice 
and  consent  of  the  council.     The  provincial 
Superior  Court  of  Judicature  was  a  circuit  court, 
holding  sessions  in  the  various  counties  at  times 
set  by  the  legislature  [P.L.   1699-1700,  c.3]. 
Grand  juries  to  make  criminal  presentments  and  two 
petit  juries  to  try  cases  were  chosen  from  "good 
and  lawful  men"  selected  by  the  assembled  free- 
holders of  the  towns  of  each  county. 
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Revolutionary  Period 

The  outbreak  of  the  Revolution  in  Massa- 
chusetts changed  the  membership  of  the  Court  but 
not  the  Court  itself.     Sittings  were  interrupted 
in  1775-6  during  the  occupation  of  Boston  by 
British  troops  and  an  act  of  the  provincial 
congress  [St.  1775-6,  c.22]  vacated  all  commis- 
sions held  under  the  royal  government.     When  the 
Court  resumed,  one  of  the  justices  was  reappointed 
but  the  others  were  new  men  who  had  been  chosen  by 
the  new  government.     The  Court's  jurisdiction  and 
procedures  remained  the  same. 


1780-Present :  State  Constitution 

The  Massachusetts  Constitution  of  1780 
mandated  a  strict  separation  of  powers.  However, 
Chapter  III,  entitled  "Judiciary  Power,"  stated 
that  the  other  branches  may  reguire  the  Supreme 
Judicial  Court  to  give  opinions  "upon  important 
guestions  of  law,  and  upon  solemn  occasions."  The 
Massachusetts  Supreme  Judicial  Court  is  one  of 
only  a  few  courts  in  the  country  to  have  an 
advisory  rule;  no  federal  courts,  including  the 
United  States  Supreme  Court,  has  advisory  juris- 
diction. 

Also,  the  circuit  court  of  appeals  or  the 
highest  court  of  another  state,  needing  to  rule  on 
an  issue  of  Massachusetts  state  law  which  has  not 
previously  been  decided  and  for  which  there  is  no 
precedent,  may  send  a  certified  guestion  to  the 
Supreme  Judicial  Court  and  the  Court  will  decide 
that  point  only. 

The  revolutionary  issues  of  judicial  impeach- 
ment and  salaries  were  resolved  in  Article  29  of 
the  Declaration  of  Rights  in  the  Constitution, 
which  assured  that  the  judges  of  the  Court  "should 
hold  their  offices  as  long  as  they  behave 
themselves  well;  and  that  they  should  have 
honorable  salaries."     Chapter  II,  Executive  Power, 
in  Section  I,  Article  13,  confirmed  that  "per- 
manent and  honorable  salaries  should  be  estab- 
lished by  law  for  the  Justices  of  the  supreme 
judicial  court." 
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Section  9  of  Chapter  VI  continued  the 
appointments  of  all  judges,  so  that  "there  may  be 
no  failure  of  Justice,"  and  those  then  sitting 
were  reappointed  and  commissioned,  directly  under 
this  provision,  as  members  of  the  Supreme  Judicial 
Court.     Thus,  the  Supreme  Judicial  Court  has 
direct  descent  from  the  Superior  Court  of  Judi- 
cature established  in  1692. 

The  change  of  name  from  Superior  Court  of 
Judicature  to  Supreme  Judicial  Court  and  the 
establishment  of  a  fixed  and  permanent  salary  were 
effected  by  statute  in  1780  [St. 1780,  c.17  and 
c.9].     In  1782,  the  authority  of  the  Court  was 
described  in  "An  Act  Establishing  a  Supreme 
Judicial  Court  Within  the  Commonwealth"   [St. 1782, 
c.9].     The  jurisdiction  of  the  Court  was  to 
include  "pleas  real,  personal  and  mixed,"  actions 
brought  "by  appeal,  writ  of  error,  or  otherwise," 
capital  offences,  and  "every  Crime  whatsoever  that 
is  against  the  public  good." 

The  Supreme  Judicial  Court,  rather  than  the 
Governor  and  Council,  was  to  hear  and  try  all 
divorce  cases  after  1785  [St. 1785,  c.69].     It  was 
also  authorized  to  issue  writs  of  certiorari, 
prohibition  and  mandamus,  to  regulate  the  admis- 
sion of  attorneys,  to  establish  rules  and  regula- 
tions, and  to  adjourn  itself.     Later,  the  Court's 
jurisdiction  over  equity  was  expressly  made 
concurrent  with  common  pleas  [see  St. 1798,  c.77; 
St. 1851,  c.206;  St. 1855,  c.194]. 

The  Supreme  Judicial  Court  continued  to  be  a 
circuit  court,  sitting  in  the  various  counties  at 
times  determined  by  the  legislature.  Originally 
there  were  four  justices  and  a  chief  justice 
appointed  by  the  governor  and  council,  "each  of 
whom  shall  be  an  inhabitant  of  this  Commonwealth, 
of  sobriety  of  manners  and  learned  in  the  law." 
The  number  of  justices  was  increased  to  six  in 
1799  and  continued  to  fluctuate  between  four  and 
seven  over  the  years  [St. 1799,  c.82]. 

Two  sessions  were  set,  one  at  which  such 
actions  and  causes  as  capital  offenses,  appeals 
from  probate,  and  all  issues  in  law  were  to  be 
tried  before  three  or  more  justices,  and  one  at 
which  a  single  justice  was  permitted  to  hear,  try 
and  determine  all  other  actions,  i.e.,  those  not 
heard  in  the  inferior  courts  of  common  pleas  and 
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general  sessions  [St. 1804,  c.105].     This  provision 
for  hearings  by  a  single  justice  of  cases  within 
the  jurisdiction  of  the  Supreme  Judicial  Court, 
subject  to  review  by  the  full  court,  marked  the 
beginning  of  the  evolution  of  the  Court  into 
essentially  an  appellate  tribunal  while  retaining 
important  original  jurisdiction. 

In  1840  the  legislature  confirmed  the 
existing  jurisdiction,  both  concurrent  and 
original,  of  the  Supreme  Judicial  Court  and  the 
Court  of  Common  Pleas  for  the  Commonwealth,  which 
had  been  established  as  a  state-wide  court  in  1820 
[St. 1820,  c.79],  but  added  "original  and 
exclusive"  jurisdiction  to  Common  Pleas  over 
certain  real  actions  and  set  monetary  limits  to 
civil  suits  [St. 1840,  c.87].     The  provision  in 
Section  4  that  only  questions  of  law  might  be 
appealed  to  the  Supreme  Judicial  Court  and  that 
there  "shall  be  no  appeal  from  any  judgment  of  the 
court  of  common  pleas  upon  the  verdict  of  a  jury," 
continued  the  development  of  the  appellate 
character  of  the  Court. 

The  1840  statute,  referred  to  as  the  "Juris- 
diction Act,"  was  in  force  until  the  reorgani- 
zation of  the  court  system  in  1859  when  the  Court 
of  Common  Pleas,  as  well  as  the  Superior  Court  of 
the  County  of  Suffolk  and  the  Municipal  Court  of 
the  City  of  Boston,  were  abolished  and  the 
Superior  Court  was  created.     The  new  court  was 
given  "the  same  powers  and  jurisdiction  in  all 
actions  and  proceedings  at  law,  whether  civil  or 
criminal,  as  the  supreme  judicial  court"   [St. 1859, 
c.196].     Any  matter  of  law,  civil  or  criminal, 
could  be  appealed  from  the  Superior  Court  to  the 
law  term  of  the  Supreme  Judicial  Court.  This 
change  further  enhanced  the  Supreme  Judicial 
Court's  appellate  role,  while  the  creation  of  law 
terms  at  Boston,  where  appeals  from  all  of  the 
counties  might  be  heard,  allowed  for  the  desig- 
nation of  the  Court  as  the  Supreme  Judicial  Court 
for  the  Commonwealth  and  the  establishment  of  an 
office  of  Clerk  for  the  Commonwealth. ^ 


y  A  summary  of  the  structure,  jurisdiction,  and  procedures 
of  the  Supreme  Judicial  Court  at  that  time  can  be  found  in 
Chapter  112  of  the  General  Statutes  1860;  Chapter  115  treats  "Of 
Matters  Common  to  the  Supreme  Judicial  and  Superior  Courts." 
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Equity,  once  again,  was  treated  separately. 
Since  the  colonial  period,  when  the  King  in 
Council  had  disallowed  the  Judiciary  Act  of  1692 
rather  than  permit  the  establishment  of  a  court  of 
chancery,  judicial  equity  had  never  fully  devel- 
oped in  Massachusetts.     The  18th  century  practice 
of  using  petitions  to  the  legislature  to  provide 
equitable  remedies  through  orders  and  resolves  had 
continued.     Thus,  although  single  justices  were 
authorized  to  hear  all  cases  in  equity,  with 
appeal  to  the  full  court,  it  was  not  until  1877 
that  the  Supreme  Judicial  Court  was  given  general 
equity  jurisdiction  [St. 1877,  c.178;   see  also 
St. 1859,  c.237].     In  1883  the  Superior  Court  was 
given  original  and  concurrent  jurisdiction  in 
matters  of  equity  [St. 1883,  c.223]  and  in  1891 
probate  courts  were  given  concurrent  jurisdiction 
in  equity  of  all  matters  relating  to  the  adminis- 
tration of  estates  of  deceased  persons  [St. 1891, 
c.415].     The  Supreme  Judicial  Court  retained 
jurisdiction  over  appeals. 

The  history  of  the  Supreme  Judicial  Court 
over  the  next  century  was  marked  by  the  steady 
narrowing  of  the  court's  jurisdiction  as  other 
areas  continued  to  be  delegated  to  or  shared  with 
the  other  courts.     Tort  jurisdiction  was  removed 
in  1880  [St. 1880,  c.28],  divorce  in  1887  [St. 1887, 
c.332],  and  capital  cases  were  transferred  to  the 
Superior  Court  in  1891  [St. 1891,  c. 379]. 10  In 
1905  contract  and  replevin  were  transferred  to  the 
lower  courts  [St. 1905,  c.263]. 

In  1939,  the  concurrent  jurisdiction  of  the 
Superior  Court  with  the  Supreme  Judicial  Court  was 
expanded  to  include  "all  proceedings  relating  to 
habeas  corpus,  certiorari,  quo  warranto,  and 
informations  in  the  nature  of  quo  warranto, 
mandamus  (except  a  writ  of  mandamus  to  a  court  or 
a  judicial  officer),  and  also  of  all  matters 
relating  to  the  dissolution  of  corporations,  and 
all  cases  and  matters  of  equity"   [St. 1939,  c.257; 
see  also  St. 1954,  c.439].     In  addition,  these 
courts  also  shared  concurrent  jurisdiction  with 
respect  to  certain  insurance  matters  [St. 1941, 


1U  There  is  direct  appeal  of  first  degree  murder  convictions 
to  the  Supreme  Judicial  Court.     The  scope  of  the  Court's  review 
over  capital  cases  was  enlarged  in  1939  [St. 1939,  c.341]. 
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c.180]  as  well  as  in  areas  of  banks  and  banking 
[St. 1941,  c.28]. 

Although  the  Supreme  Judicial  Court  continues 
to  have  authority  to  sit  as  a  trial  court  in 
single  justice  sessions  [G.L.1984,  0.211:17],  it 
no  longer  conducts  jury  trials.     Any  action 
reguiring  a  jury  would  be  heard  in  the  Superior 
Court  Department.     A  single  justice  may,  "after  a 
finding  of  facts  by  the  court,  report  the  case  for 
determination  by  the  full  court"   [St. 1910,  c.555] 
or  the  defendant  may  appeal  to  the  full  bench 
following  the  single  justice  hearing  [St. 1911, 
c.284].     The  Court  has  the  authority  to  transfer 
"for  partial  or  final  disposition  in  any  appro- 
priate lower  court  any  cause  or  matter  which  might 
otherwise  be  disposed  of  by  a  single  justice" 
while  retaining  the  authority  to  hear  appeals 
[St. 1962,  c.722,   s . 2 ] . 

In  addition  to  direct  appeal  from  single 
justice  sittings  and  from  convictions  for  first 
degree  murder,  the  Supreme  Judicial  Court  has 
direct  review  in  cases  which  involve  unigue 
guestions  of  law,  guestions  regarding  the  Consti- 
tution of  Massachusetts  or  the  United  States, 
guestions  of  great  public  interest,  and  those 
cases  where  the  Appeals  Court  has  decided  that 
direct  review  by  the  Supreme  Judicial  Court  is  "in 
the  public  interest." 

The  Appeals  Court,  which  was  established  in 
1972,  has  also  been  accorded  concurrent  appellate 
jurisdiction  with  the  Supreme  Judicial  Court  "to 
the  extent  review  is  otherwise  allowable,  with 
respect  to  determination  made  in  the  appellate  tax 
board  and  in  the  superior  court  department,  the 
housing  court  department,  the  land  court,  the 
probate  and  family  court  department,  the  Boston 
municipal  court  department  in  jury  session,  the 
Boston  municipal  court  department  appellate 
division,  the  juvenile  court  department,  the 
district  court  department  in  jury  session,  and  the 
district  court  department  appellate  divisions, 
except  in  review  of  convictions  for  first  degree 
murder"   [St. 1985,  c.314].     The  Supreme  Judicial 
Court  may  hear  appeals  from  the  Appeals  Court  and 
the  latter  may  report  guestions  of  law  to  it.  The 
Supreme  Judicial  Court  may  transfer  any  case  from 
the  Appeals  Court  to  itself  and  may  transfer  any 
case  from  its  own  docket  to  any  other  court. 
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The  Supreme  Judicial  Court  has  a  wide  range 
of  administrative  as  well  as  adjudicative  respon- 
sibilities.    It  is  the  superintendent  of  all 
courts  of  inferior  jurisdiction  and  approves  all 
rules  adopted  by  any  Trial  Court  Department.  It 
also  has  ultimate  authority  over  the  records  of 
the  judicial  system. 


THE  APPEALS  COURT 


In  1971,  Governor  Francis  W.  Sargent  sent  a 
message  to  the  Massachusetts  Senate  and  House  of 
Representatives  urging  aid  for  the  Supreme 
Judicial  Court,  which,  he  said,  was  "staggering 
under  a  burden  unmatched  by  any  appellate  court  in 
the  country"   [Mass.  H.  Doc.  No.   5476  (1971)].  The 
governor  urged  the  legislature  to  create  an 
intermediate  appellate  court  to  "relieve  the 
intolerable  situation  facing  the  Supreme  Judicial 
Court,  and  enhance  justice  for  litigants 
throughout  the  system." 

In  response  to  this  message,  the  legislature 
established  "an  intermediate  appellate  court  to  be 
known  as  the  appeals  court"   [St. 1972,  c.740,  s.l]. 
The  court  was  composed  of  a  chief  justice  and  five 
associate  justices  and  had  concurrent  appellate 
jurisdiction  with  the  Supreme  Judicial  Court  to 
review  cases  coming  from  the  Superior,  Land  and 
Probate  courts. 

Since  1972,  the  number  of  justices  has  been 
increased  and  the  jurisdiction  expanded.  First, 
appeal  from  decisions  of  the  district  courts  in 
jury  session  was  added  [St. 1979,  c.344,  s.2]  and, 
second,  final  jurisdiction  over  enforcement  and 
official  review  of  orders  of  the  Labor  Relations 
Commission  [St. 1981,  c.351,  s.248]. 

In  1985  its  jurisdiction  was  further  extended 
to  "appeals  from  the  decisions  of  the  appellate 


42 


THE  COURTS 


tax  board,  housing,  Boston  municipal  (in  jury  and 
appellate  session),  juvenile,  and  district  (jury 
and  appellate)  court  departments"  [St. 1985,  c.314, 
s.4],  to  decisions  of  the  Cambridge  Rent  Control 
Board  on  appeal  from  the  district  court  [St. 1985, 
c.399],  and  to  decisions  of  the  reviewing  board  of 
the  Industrial  Accidents  Board  [St. 1985,  c.572, 
s.26].     In  sum,  all  appeals,  except  those  over 
which  the  Supreme  Judicial  Court  retains  direct 
review,  are  to  the  Appeals  Court. 

From  its  beginnings  the  Appeals  Court  has 
functioned  "subject  to  the  appellate  jurisdiction, 
supervision  and  superintendence  of  the  Supreme 
Judicial  Court"   [St. 1972,  c.740,  s.l].     Cases  can 
be  transferred  from  one  court  to  the  other.  The 
Supreme  Judicial  Court  may  order  any  case  moved  to 
its  docket  from  the  Appeals  Court  and  may  transfer 
cases  to  the  Appeals  Court,  including  those  within 
the  original  jurisdiction  or  direct  appellate 
jurisdiction  of  the  Supreme  Judicial  Court. 

However,  appeals  from  first-degree  murder 
convictions  where  either  a  life  sentence  or  the 
death  penalty  has  been  imposed  are  heard  only  by 
the  Supreme  Judicial  Court.     In  addition  to 
hearing  cases  where  the  Appeals  Court  has  decided 
that  direct  review  is  "in  the  public  interest," 
the  Supreme  Judicial  Court  serves  as  an  appeals 
court  to  the  Appeals  Court.     The  latter  may  report 
questions  of  law  to  the  Supreme  Judicial  Court. 

Like  all  other  judges,  Appeals  Court  justices 
are  to  "devote  their  entire  time"  to  their  duties 
and  are  prohibited  from  legal  practice.  They 
ordinarily  sit  in  panels  of  three  or  more, 
although  the  Court  does  have  the  power  to  sit  en 
banc  (and,  in  fact,  did  so  in  certain  cases  in  its 
early  days).     The  Court  has  a  continuous  single 
justice  session  involved,  primarily,  with  motions 
pertaining  to  pending  appeals  and  with  petitions 
for  interlocutory  relief  of  various  trial  court 
orders.     The  Court  has  no  jury  sessions  nor  any 
provision  for  a  jury. 

Judges  are  assigned  by  the  chief  justice  of 
the  Appeals  Court  and  are  expected  to  sit  an  equal 
number  of  times.     The  total  complement  of  judges 
has  been  increased  and  is  supplemented  by  retired 
justices  from  the  Supreme  Judicial  Court  or  the 
Appeals  Court  who  may  be  assigned  to  serve  as 
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associate  justices  for  up  to  ninety  days  [St. 1978, 
c.478,  s.109]. 

The  Appeals  Court  regularly  sits  in  Boston, 
although  it  is  authorized  to  hold  sessions  at 
"such  other  locations  within  the  commonwealth  as 
the  supreme  judicial  court  shall  determine  by  rule 
or  order"   [St.   1972,  c.740,  s.l].     Since  the  Court 
has  jurisdiction  over  all  decisions  in  any  state 
court,  its  jurisdiction  is  statewide.     The  laws 
pertaining  to  the  Appeals  Court  are  codified  as 
Chapter  211A. 
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SUPERIOR  COURT  DEPARTMENT 


The  establishment  of  the  Superior  Court  in 
1859  was  part  of  the  first  major  reorganization  of 
the  Massachusetts  court  structure  since  1692.  In 
1692  the  Superior  Court  of  Judicature  had  been 
established  as  the  highest  court  and  the  juris- 
diction of  the  17th  century  county  courts  had  been 
divided  between  courts  of  general  sessions  and 
courts  of  common  pleas.     While  this  system  had 
remained  unchanged  even  by  revolution,  there  were 
repeated  shifts  of  the  powers  of  general  sessions 
to  common  pleas  and  back  again  throughout  the 
first  half  of  the  19th  century.      One  of  the 
purposes  of  the  creation  of  the  Superior  Court  in 
1859  was  to  simplify  court  structure. 


1630-1692:   Colonial  Period 

The  origins  of  the  present  Superior  Court 
Department  lie  as  far  back  as  1636  with  the 
establishment  of  four  guarter  courts  of  inferior 
jurisdiction  to  sit  in  Ipswich,  Salem,  Newtown 
(Cambridge),  and  Boston.     These  courts  were  to  be 
kept  by  the  magistrates  living  in  or  near  these 
towns  "&  by  such  other  persons  of  worth"  as  might 
be  appointed  by  the  General  Court  to  make  a  bench 
of  five  in  each  court.     They  were  to  try  all  civil 
causes  up  to  ten  shillings  (raised  to  forty 
shillings  in  1647)  and  all  criminal  causes  not 
concerning  life,  limb,  or  banishment  [C.L.1636].1 

County  Courts 

When  counties  were  created  in  1643  these 
guarter  courts  became  the  county  courts  of  Essex, 
(Old)  Norfolk  [divided  between  Essex  County  and 
New  Hampshire's  Rockingham  County  in  1680], 


1  Mass.  Recs.   I,   169   (3  March  1636). 
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Middlesex,  and  Suffolk  [C.L.1643].Z  Other 
counties,  including  counties  in  Maine,  were  added 
during  the  next  century. 

All  county  court  trials  were  held  before 
juries.  The  clerk  of  the  court  issued  a  warrant  to 
a  constable  in  each  town  in  the  county  specifying 
the  number  of  jurymen  to  be  provided  by  the  town. 
The  freemen  of  the  town  were  summoned  by  the 
constable  to  a  meeting  to  "choose  so  many  able, 
discreet  men  as  the  warrant  shall  require."  Grand 
juries,  which  made  presentments,  and  trial  juries, 
which  heard  cases,  were  selected  from  those 
elected  by  their  fellow  townsmen  to  serve  for  a 
year.     Trial  jurors  were  paid  three  shillings  per 
diem  out  of  court  fees  [C.L. 1635 ] . ^ 

Juries  were  to  determine  questions  of  fact 
according  to  the  evidence  and  to  assess  damages 
and  costs.     Juries  which  gave  a  "verdict  contrary 
to  law  and  evidence"  could  be  charged  with 
corruption  or  error  and  tried  by  a  jury  of  twenty- 
four.     Jurors  convicted  could  be  fined  or 
imprisoned.     However,  a  party  found,  upon  due 
trial,  to  have  brought  a  wrongful  charge  of 
attaint  against  a  jury  was  required  to  pay  full 
damages  to  the  other  party  and  double  costs  to  the 
jury  [C.L.1672] .4 

Judges  were  to  declare  the  law  and  determine 
equity  [ C . L . 1642 ] . ^    Judges  who  were  near  relation 
to  either  party  might  be  present  for  civil  cases 
and  give  "reasonable  advice"  but  could  not  vote, 
give  sentence  or  sit  as  a  judge.  Petty  causes 
where  a  magistrate  was  an  interested  party  were 


Mass.  Recs.   II,   38   (10  May  1643). 
Mass.  Recs.   I,   159   (3  September  1635). 


4  Mass.  Recs.   IV  (Pt.2),   508  (15  May  1672).     Later  changed 
to  ten  pounds  to  the  court  and  forty  shillings  each  to  the 
jurors.     In  addition,  the  jurors  might  sue  for  slander  with 
double  costs  and  interest  [Mass.  Recs.  V,   449-50   (10  September 
1684) ] . 

5  Mass.  Recs.   II,   21   (14  June  1642). 
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heard  by  the  selectmen  of  the  town  [C.L.1647].b 
Appeal  lay  to  the  next  Court  of  Assistants. ^ 

Increasingly,  judicial  practices  and  proce- 
dures were  established  by  legislation.  For 
example,  in  1657  the  General  Court  provided  that 
the  plaintiff  was  required  to  prove  the  guilt  of 
the  defendant,   "for,  in  the  eye  of  the  lawe,  every 
man  is  honest  &  innocent,  unless  it  be  prooved 
legally  to  the  contrary"   [C.L.1657].8    As  another 
example,  until  1659  when  the  bench  and  the  jury 
disagreed  the  General  Court  was  to  decide  the 
issue;  after  1659  such  disagreements  were  to  go  to 
the  Court  of  Assistants  [C.L.1659].9  Other 
legislative  acts  allowed  strangers  to  sue  in  any 
court  [C.L.1650],  permitted  plaintiffs  to  choose 
either  summons  or  attachment  [C.L.1650],  author- 
ized suits  to  be  brought  under  power  of  attorney 
[C.L.1673],  and  wrote  the  forms  of  bonds,  sum- 
monses, and  other  documents . 10 

The  authority  of  the  courts  was  also  ex- 
panded.    In  addition  to  its  jurisdiction  over 
civil  and  criminal  business,  the  county  courts 
were  directed  to  care  for  and  civilize  Indians 
[C.L.1647],  to  record  births,  deaths  and  marriages 
[C.L.1657],  to  admit  freemen  [C.L.1664],  and  to 
oversee  the  affairs  of  the  county  and  its  public 
works . H 


6  Mass.  Recs.   II,   208   (11  November  1647). 

7  See  section  of  Guide  on  Supreme  Judicial  Court. 

8  Mass.  Recs.   IV  (Pt.l),   291   (6  May  1657). 

9  Mass.  Recs.   IV  (Pt.l),   381   (18  October  1659). 

10  Strangers:     Mass.  Recs.   IV  (Pt.   1),   20   (21  June  1650); 
plaintiffs  choose:     Mass.  Recs.   IV  (Pt.l),   5   (22  May  1650);  power 
of  attorney:     Mass.  Recs.   IV  (Pt.l),   563   (15  October  1673). 

H  Indians:     Mass.  Recs.   II,   212   (11  November  1647); 
records:     Mass.  Recs.   IV  (Pt.l),   290   (6  May  1657);  freemen: 
Mass.  Recs.   IV  (Pt.2),   134   (19  October  1664). 
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1692-1776:  Provincial  Period 

When  the  provincial  government  was  estab- 
lished under  the  second  charter  in  1692,  the 
jurisdiction  of  the  county  courts  was  divided 
between  courts  of  common  pleas  for  civil  business 
and  courts  of  general  sessions  for  criminal  and 
for  county  administration.     The  courts  continued 
to  be  limited  in  venue  to  the  county  in  which  each 
sat,  with  judges  and  juries  drawn  from  the  towns 
in  the  county. 


Courts  of  General  Sessions  of  the  Peace 

The  courts  of  general  sessions  of  the  peace 
closely  resembled  the  county  courts  of  the 
colonial  period.     The  major  differences  were  that 
its  business  was  restricted  to  criminal  cases  and 
that  the  bench  was  composed  of  justices  of  the 
peace,  appointed  by  the  Governor  and  Council, 
rather  than  elected  magistrates.     Empowered  to 
hear  "all  matters  relating  to  conservation  of  the 
peace,  and  punishment  of  offenders,"  justices  of 
the  peace  of  the  county  sat  together  quarterly  at 
times  and  places  set  by  the  legislature  [P. L. 1699- 
1700,  c.l]. 

As  in  the  earlier  county  courts,  grand  juries 
made  presentments  and  trial  juries  heard  cases; 
they  were  empanelled  from  men  selected  at  town 
meetings  assembled  by  constables  on  warrants 
issued  by  the  clerks  of  the  courts.     Trials  were 
conducted  before  the  full  bench  with  the  attorney 
general  prosecuting.     Criminal  appeals  from 
justices  of  the  peace  were  heard  de  novo  with  a 
jury  and  appeal  from  general  sessions  lay  to  the 
Assize  sessions  of  the  Superior  Court  of  Judica- 
ture where  another  jury  trial  was  available. 
Appeals  to  the  Assize  were  claimed  at  the  time  of 
sentence  on  a  recognizance  with  two  sureties. 

Sitting  as  an  administrative  board,  the 
judges  of  general  sessions  had  authority  over 
county  affairs,  levied  county  taxes,  reviewed  town 
by-laws,  located  and  established  highways, 
licensed  retailers  of  liquor,  regulated  jails, 
supervised  the  administration  of  the  poor  laws, 
and  appointed  some  county  officials. 
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Inferior  Courts  of  Common  Pleas 

Civil  causes  were  heard  by  the  courts  of 
common  pleas  in  each  county,  which  had  "cognizance 
of  all  civil  actions  arising  . . .within  such 
county,  tryable  at  the  common  law"  and  which  were 
empowered  to  give  judgment  and  award  execution. 
These  courts  heard  no  actions  under  forty  shil- 
lings, unless  "freehold  is  concerned,  or  upon 
appeal  from  a  justice  of  the  peace"   [P.L.  1699- 
1700,  c.2].     The  bench  of  each  court  was  composed 
of  "four  substantial  persons"  appointed  by  the 
governor  and  council,  any  three  to  be  a  guorum, 
who  sat  guarterly  at  times  and  places  designated 
by  statute  (usually  in  tandem  with  general 
sessions  terms ) . 

Just  as  in  general  sessions  courts,  clerks 
issued  warrants  to  constables  to  assemble  free- 
holders and  other  inhabitants  to  elect  "so  many 
good  and  lawful  men"  as  directed  by  the  warrant  to 
serve  as  jurors.     Appeals  from  verdicts  and 
judgments  lay  to  the  next  Superior  Court  of 
Judicature  in  the  same  county.     All  processes  and 
writs  issued  from  the  clerks'  offices  and  any 
summons,  capias  or  attachment  had  to  be  served 
fourteen  days  before  the  scheduled  court  date. 


1780-Present :  State  Constitution 

The  courts  of  general  sessions  and  of  common 
pleas  continued  throughout  the  revolutionary 
period  and  under  the  new  state  constitution. 
Legislation  enacted  in  1782  "empowered"  courts  of 
general  sessions  of  the  peace  "to  hear  and 
determine  all  matters  relative  to  the  conservation 
of  the  peace,  and  the  punishment  of  such  offences 
as  are  cognizable  by  them  at  common  law,  or  [new 
language]  by  the  acts  and  laws  of  the  Legis- 
lature," to  give  judgments  and  award  executions. 
Warrants  and  processes,  issued  by  the  clerk,  were 
to  run  throughout  the  Commonwealth.     Appeal  was  to 
the  Supreme  Judicial  Court,  which  was  the  name  now 
given  to  the  former  Superior  Court  of  Judicature 
[St. 1782,  c.57]. 

In  the  same  year,  legislation  established  a 
court  of  common  pleas  for  each  county  to  be  held 
"by  four  substantial,  discreet,  and  learned 
persons,  each  of  whom  to  be  an  inhabitant  of  the 
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county"  and  any  three  to  be  a  quorum.     The  courts 
were  to  hear  all  civil  actions  of  more  than  forty 
shillings,  "triable  by  common  or  statute  law,"  and 
to  give  judgments  and  award  executions.  Here, 
too,  the  writs  and  processes  were  to  be  issued  in 
the  name  of  the  Commonwealth  of  Massachusetts, 
bear  the  signature  of  the  first  justice  and  run  in 
every  county.     The  justices  were  to  set  their  own 
rules,  except  that  no  action  was  to  be  entered 
after  the  first  day  of  sitting  and  procedural 
motions,  such  as  pleas  in  abatement  and  demurrers 
to  declarations,  were  to  be  made  before  the  jury 
was  impanelled  [St. 1782,  c.ll]. 

In  both  general  sessions  and  common  pleas 
jurors  were  selected  from  men  chosen  at  meetings 
of  freeholders  and  other  qualified  inhabitants 
assembled  by  constables  on  the  basis  of  warrants 
issued  by  the  clerks.     Appeals,  both  criminal  and 
civil,  were  to  the  next  session  of  the  Supreme 
Judicial  Court  in  the  same  county. 

The  early  decades  of  the  19th  century 
witnessed  repeated  shifts  of  powers  between  the 
two  middle  tier  trial  courts.     The  criminal  powers 
of  general  sessions  were  transferred  to  the  courts 
of  common  pleas  in  1803   [St. 1803,  c.154],  restored 
in  1807  [St. 1807,  c.ll],  again  transferred  in  1809 
[St. 1809,  c.17].     Courts  of  general  sessions  were 
again  established  in  1811   [St. 1811,  c.181]  when 
Circuit  Courts  of  Common  Pleas,  with  jurisdiction 
over  all  civil  actions,  were  established  [St. 1811, 
c.33].  In  1813  the  powers  and  duties  of  general 
sessions  courts  were  transferred  to  the  Circuit 
Courts  of  Common  Pleas   [St. 1813,  c.197]  only  to  be 
restored  in  1818  [St. 1818,  c.120].     Finally,  in 
1827  all  of  the  criminal  powers  of  general 
sessions  were  transferred  to  common  pleas  and  its 
administrative  authority  to  the  county 
commissioners  and  commissioners  of  highways 
[St. 1827,  c.77]. 


Suffolk  County  Courts 

Meanwhile,  Boston  and  Suffolk  County 
developed  a  court  structure  distinct  from  the  rest 
of  the  state  and  for  over  half  a  century  had 
separate  middle  tier  trial  courts.     In  1799  the 
Municipal  Court  of  the  Town  of  Boston  had  been 
given  criminal  jurisdiction  over  all  offenses 
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occurring  in  Boston  [St. 1799,  c.81].1^    A  court  of 
common  pleas,   "styled  the  Boston  Court  of  Common 
Pleas,"  was  established  in  1813  to  be  held  "by  one 
substantial  and  discreet  person,  learned  in  the 
law,"  to  hear  all  causes  of  a  civil  nature  which 
might  otherwise  come  before  the  Circuit  Court  of 
Common  Pleas  for  Suffolk  [St. 1813,  c.173]. 


Court  of  Common  Pleas  for  the  Commonwealth 

In  1820  the  Circuit  Courts  of  Common  Pleas 
and  the  Boston  Court  of  Common  Pleas  were  replaced 
by  a  Court  of  Common  Pleas  for  the  Commonwealth 
[St. 1820,  c.79].     There  were  to  be  four  "men  of 
sobriety  of  manners,  and  learned  in  the  law," 
appointed  on  good  behavior,  one  of  them  to  be 
commissioned  chief  justice.     The  court  was  to  sit 
in  all  counties  and  to  conduct  jury  trials. 
Appeals,  upon  recognizances  with  sureties,  were  to 
the  next  session  of  the  Supreme  Judicial  Court  in 
the  county  where  the  judgment  was  rendered. 

The  Jurisdiction  Act  of  1840   [St. 1840,  c.87] 
clarified  the  jurisdiction  of  the  Court  of  Common 
Pleas  and  the  Supreme  Judicial  Court.     The  Court 
of  Common  Pleas  was  to  retain  the  concurrent 
jurisdiction  stipulated  in  the  act  and  to  have 
original  and  exclusive  jurisdiction  of  all 
complaints  for  flowing  land  (i.e.,  land  flooded  by 
dams)  and  all  other  civil  suits  not  heard  by 
justices  of  the  peace.     It  provided  that  there  be 
no  appeal  to  the  Supreme  Judicial  Court  on  a  jury 
verdict,  only  on  guestions  of  law. 

In  1855  the  Superior  Court  for  Suffolk  County 
was  created  to  replace  the  Boston  Court  of  Common 
Pleas  and  given  civil  jurisdiction  [St. 1855, 
c.449].     Criminal  jurisdiction  in  Boston  remained 
with  the  Municipal  Court  of  the  City  of  Boston. 
In  all  other  counties,  the  Court  of  Common  Pleas 
for  the  Commonwealth,  a  circuit  court,  conducted 
trials  on  all  issues  not  reserved  to  or  by  the 
Supreme  Judicial  Court. 


1Z  Renamed  the  Municipal  Court  of  the  City  of  Boston 
[St. 1822,  c.13]  but  not  to  be  confused  with  the  Boston  Municipal 
Court  (BMC)  created  by  St. 1866,  c.279  to  succeed  the  Boston 
Police  Court;  see  District  Courts  and  Boston  Municipal  Court 
sections  of  the  Guide. 
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Superior  Court 

When  the  Superior  Court  was  established  in 
1859,  the  Court  of  Common  Pleas,  the  Superior 
Court  of  Suffolk  County,  and  the  Municipal  Court 
of  the  City  of  Boston  (not  the  BMC)  were  abol- 
ished.    The  new  court  was  to  have  "the  same  powers 
and  jurisdiction  in  all  actions  and  proceedings  at 
law,  whether  civil  or  criminal,  as  the  Supreme 
Judicial  Court,  the  court  of  common  pleas,  the 
superior  court  of  the  county  of  Suffolk,  and  the 
municipal  court  of  the  city  of  Boston  now  have" 
[St. 1859,  c. 196]. 13 

The  statute  called  for  civil  and  criminal 
business  to  be  separated  into  exclusive  court 
terms  and  recognized  the  necessity  of  having  two 
or  more  sessions  in  the  same  county.     In  addition 
to  inheriting  the  jurisdictions  of  the  courts  it 
replaced,  the  Superior  Court  was  to  hear  and 
determine  all  questions  of  fact  to  be  tried  by  a 
jury  and  to  receive  criminal  jurisdiction  over  all 
capital  cases  which  were  to  be  tried  before  three 
justices. it  also  was  given  appellate  juris- 
diction over  all  matters  of  insolvency  which  had 
been  determined  by  the  courts  of  probate. 

In  1891,  the  Court's  criminal  jurisdiction 
was  expanded  to  include  exclusive  original 
jurisdiction  over  capital  crimes,  an  area  which 
was  previously  reserved  for  the  Supreme  Judicial 
Court  alone.     The  legislation  provided  that  "in 
capital  cases  all  proceedings  except  the  trial  of 
indictments  may  be  had  before  a  single  justice. 
The  trial  of  an  indictment  for  a  capital  crime 
shall  be  before  three  justices,  either  at  a 
regular  sitting  or  at  any  time  specially  assigned" 
[St. 1891,  c.379]. 

The  court's  civil  jurisdiction  was  described 
as  "exclusive  original  jurisdiction  of  complaints 


1J  In  G.L.1860,  c.114  the  Superior  Court's  jurisdiction  was 
redefined  to  include  actions  before  a  police  court  or  justice  of 
the  peace.     For  police  courts  and  justices  of  the  peace  see  the 
section  of  the  Guide  on  the  District  Court  Department. 

14  The  Court's  capital  jurisdiction  was  taken  away  after  a 
few  months,  not  to  be  restored  until  1891;   see  next  paragraph. 
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for  flowing  land,  and  original  jurisdiction  of  all 
civil  actions  except  those  of  which  the  Supreme 
Judicial  Court,  police  courts,  or  justices  of  the 
peace  have  original  and  exclusive  jurisdiction." 
At  the  same  time,  the  Superior  Court  was  to  have 
original  and  concurrent  jurisdiction  with  the 
Supreme  Judicial  Court  of  petitions  for  partition, 
of  writs  of  entry  for  the  foreclosure  of  mort- 
gages, and  of  all  civil  actions  in  counties 
outside  Suffolk  where  damages  exceeded  $1000  (in 
Suffolk  county  the  amount  was  $4000).  This 
legislation  also  provided  the  Superior  Court  with 
original  and  concurrent  jurisdiction  shared  with 
police  courts  and  justices  of  the  peace  where  debt 
or  damages  amounted  to  more  than  $20  in  cases 
"where  police  courts  and  justices  of  the  peace 
have  jurisdiction,  except  actions  of  replevin  of 
beasts  distrained  for  recovery  of  any  penalty  of 
forfeiture,  or  to  obtain  satisfaction  for  dam- 
ages."    In  addition,  the  Superior  Court  was 
accorded  jurisdiction  "of  all  civil  actions  and 
proceedings  legally  brought  before  it  by  appeal  or 
otherwise  from  the  justice  of  the  peace,  police 
courts,  or  courts  of  insolvency"   [St. 1860,  c.114]. 

General  equity  jurisdiction  was  first  granted 
to  the  Superior  Court  in  1883  when  it  was  given 
"original  and  concurrent  jurisdiction  with  the 
Supreme  Judicial  Court  in  all  matters  in  which 
relief  or  discovery  in  equity  is  sought"   [St. 1883, 
c. 223]. 15  The  act  also  allowed  for  transfer  of 
such  cases  to  the  Supreme  Judicial  Court,  as  well 
as  appeals  in  certain  cases.     Originally,  equity 
cases  were  included  in  the  regular  docket  of  the 
Superior  Court,  but  in  1892  it  was  ordered  that 
separate  dockets  be  kept  in  Middlesex  and  Suffolk 
counties,   "which  shall  be  called  the  equity 
docket"   [St. 1892,  c. 439]. 16 

The  jurisdiction  of  the  Superior  Court  was 
further  enlarged  in  1939  to  include  "original 
jurisdiction,  concurrent  with  the  supreme  judicial 
court,  of  all  proceedings  relating  to  habeas 
corpus,  certiorari,  quo  warranto  and  informations 


113  See  also  the  section  of  the  Guide  on  the  equity  juris- 
diction of  the  Supreme  Judicial  Court. 

16  Separate  dockets  for  equity  continued  until  uniform  rules 
of  civil  procedure  were  adopted  in  1974. 
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in  the  nature  of  a  quo  warranto,  mandamus  (except 
a  writ  of  mandamus  to  a  court  or  judicial  offi- 
cer), and  also  all  matters  relating  to  the 
dissolution  of  corporations,  and  of  all  cases  and 
matters  of  equity  in  which  the  supreme  judicial 
court  has  had  exclusive  and  original  jurisdiction" 
[St. 1939,  c.257]. 

In  1941,  the  Superior  Court  obtained  concur- 
rent jurisdiction  with  the  Supreme  Judicial  Court 
in  cases  concerning  banks  and  banking  [St. 1941, 
c.28].     Later  that  year,  the  legislature  also 
declared  that  the  Superior  Court  and  the  Supreme 
Judicial  Court  should  have  concurrent  jurisdiction 
in  suits  dealing  with  insurance  matters  [St. 1941, 
c.  180] . 

The  Superior  Court  had  the  power  to  transfer 
its  cases  to  some  of  the  lower  courts,  as  well  as 
to  transfer  cases  from  the  lower  courts  to  its 
docket.     In  1958,  the  legislature  provided  that 
"the  superior  court  may  of  its  own  motion  or  on 
the  motion  of  a  plaintiff  or  defendant,"  in  cases 
below  a  specified  level  of  recovery,   "transfer  for 
trial  any  action  of  tort  or  contract  pending  in 
said  court  to  the  court  from  which  such  action  was 
previously  removed."     If  the  action  was  originally 
entered  in  the  Superior  Court,  it  could  be  moved 
"to  any  district  court,  including  the  municipal 
court  of  the  city  of  Boston,  in  which  it  could 
have  been  brought"   [St. 1958,  c. 369]. 17 

In  1910  the  Superior  Court  had  been  given 
concurrent  jurisdiction  with  the  Land  Court  and 
the  Probate  Court  and,  in  cases  in  which  a  jury 
trial  was  claimed,  these  cases  were  transferred  to 
the  Superior  Court  to  be  heard  [St. 1910,  c.560]. 
In  civil  actions  "where  any  right,  title  or 
interest  in  land  is  involved,  except  suits  in 
equity  for  specific  performance  of  contracts,"  the 
Superior  Court  may,   "upon  the  application  of 
either  party,  order  a  jury  waived  action"  in  the 
Land  Court  [St. 1935,  c. 229]. 18 


17  This  is  the  Municipal  Court  of  the  City  of  Boston  (BMC) 
established  by  St.   1866,  c.279  to  succeed  the  Boston  Police  Court 

18  Jury  issues  may  no  longer  be  framed  in  the  Probate  Court 
Department;  any  jury  issues  framed  in  the  Land  Court  Department 
are  tried  in  the  Superior  Court.     See  sections  of  the  Guide  on 
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Juvenile  cases  brought  in  a  juvenile  court  or 
a  juvenile  session  of  the  district  court  can  be 
transferred  to  the  Superior  Court  for  a  hearing  if 
the  child  has  been  previously  declared  delinguent 
or  has  committed  a  capital  offense  [St. 1906, 
c.413].     The  case  is  then  tried  under  normal 
procedures  of  the  Superior  Court. 

The  jurisdiction  of  the  Superior  Court 
Department  in  1984  included  the  "exclusive 
original  jurisdiction  of  civil  actions  for  the 
foreclosure  of  mortgages,  and  of  real  and  mixed 
actions,  except  those  of  which  the  land  court  or 
district  courts  have  jurisdiction,  of  complaints 
for  flowing  lands,  and  of  claims  against  the 
commonwealth."     It  has  original  concurrent  juris- 
diction in  "all  civil  actions,  except  those  of 
which  other  courts  have  exclusive  original 
jurisdiction"  and  appellate  jurisdiction  of  "all 
civil  actions  which  are  brought  before  it  by 
appeal  or  removal."     In  criminal  cases,  the 
Superior  Court  has  original  jurisdiction  in  all 
crimes   [G.L.1984,  212:3-6]. 

The  terms  of  the  Superior  Court  are  held  in 
each  of  the  fourteen  Massachusetts  counties  in  the 
locations  specified  by  legislation.     While  there 
were  initially  ten  justices  on  the  Superior  Court, 
"appointed,  commissioned  and  gualified  agreeably 
to  the  constitution"  of  whom  one  was  to  "be 
appointed,  qualified  and  commissioned  as  chief 
justice  thereof,"   [St. 1859,  c.196]  the  number  has 
been  increased  several  times;  in  1982  it  totalled 
sixty-one  [St. 1982,  c.405].     In  addition,  since 
1956,  district  court  judges  have  been  allowed  to 
serve  on  the  bench  of  the  Superior  Court.  All 
district  court  judges  are  eligible  and  fill 
vacancies  at  the  written  request  of  the  chief 
justice  of  the  Superior  Court  [St. 1956,  c. 472]. 20 


the  Probate  and  Land  Courts. 

19  The  procedures  under  which  juveniles  cases  may  be  trans- 
ferred to  the  Superior  Court  Department  are  described  in  the 
section  of  the  Guide  on  the  Juvenile  Court  Department. 

20  Judges  of  the  Municipal  Court  of  the  City  of  Boston  (BMC) 
were  excluded  in  the  original  statute. 
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Superior  Court  justices  sit  individually  and 
exercise  "all  the  power  and  jurisdiction  committed 
to  said  court"   [G.L.1984,   212:2].     There  is  an 
exception  to  this  in  cases  involving  labor 
disputes;  the  law  provides  that  "the  chief  justice 
shall  designate  three  associate  justices  to  hear 
and  determine  the  action  of  proceeding"  [G.L.1984, 
212:30]  subject  to  review  on  questions  of  law  by 
the  Supreme  Judicial  Court  [G.L.1984,  214:6]. 

The  establishing  statute  for  the  Superior 
Court  had  provided  that  "jurors  and  grand  jurors 
shall  be  drawn,  summoned,  returned  and  impanelled 
in  like  manner  as  in  the  supreme  judicial  court, 
court  of  common  pleas,  and  municipal  court,  by 
existing  Laws"   [St. 1859,  c.196].     Jurors  continue 
to  be  selected  from  a  central  pool  and  may  be  used 
interchangeably  for  civil  or  criminal  business 
[G.L.1984,  212:20A]. 

In  the  1859  founding  statute  of  the  Superior 
Court,  there  were  provisions  for  appeal  to  the 
Supreme  Judicial  Court.     The  act  provided  that 
"any  party  aggrieved  by  the  judgement  of  the  court 
on  any  matter  of  law,  civil  or  criminal,  apparent 
on  the  record,  except  judgement  on  any  plea  in 
abatement"  might  appeal  "to  the  law  term  of  the 
Supreme  Judicial  Court;  but  such  appeal  shall  not 
transfer  the  case  from  the  superior  court,  but 
only  the  question  to  be  determined"   [St. 1859, 
c.196].     As  jurisdiction  of  the  Supreme  Judicial 
Court  narrowed  to  questions  of  law,  appeals  from 
the  trial  courts  were  restricted  to  non-jury 
issues.     Since  1972,  appeals  lie  to  the  Appeals 
Court  except  for  those  over  which  the  Supreme 
Judicial  Court  retains  direct  review. 

An  appellate  division  of  the  Superior  Court 
was  established  by  the  legislature  in  1943  to 
review  certain  sentences  in  criminal  cases.  The 
appellate  division  consists  of  three  justices  and 
sits  in  Boston  or  in  a  location  chosen  by  the 
chief  justice.     In  its  hearings,   "no  justice  may 
sit  or  act  on  an  appeal  from  a  sentence  imposed  by 
him"  and  "two  justices  shall  constitute  a  quorum 
to  decide  all  matters  before  the  appellate 
division"  [St. 1943,  c.558]. 

Court  reorganization  in  1978  [St. 1978,  c.478] 
called  for  a  Superior  Court  Department  of  the 
Trial  Court  with  fourteen  divisions,  one  in  each 
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county,  holding  continuous  sittings.     Justices  of 
the  Department  are  assigned  on  a  monthly  basis  to 
one  of  the  courts.     In  1984  there  were  sixty-one 
justices,  including  recall  justices  and  justices 
assigned  by  the  Chief  Administrative  Justice  from 
other  departments.     The  Chief  Justice  of  the 
Superior  Court  is  the  administrative  head  of  the 
Department . 
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Magistrates  Courts 
(1631-1686) 


Justices  of  the  Peace 
(1687-  ) 


Police  Courts 
(1821-1921) 


District  Courts 
(1921-  ) 


Appellate  Division 
(1922-  ) 
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The  district  courts  developed  directly  from 
the  police  and  municipal  courts  of  the  nineteenth 
century.     The  origins  of  the  district  courts, 
however,  can  be  traced  to  the  beginnings  of  the 
settlement  of  Massachusetts  and  to  the  colonial 
magistrates  and  justices  of  the  peace. 


1630-1692:  Colonial  Period 

One  of  the  first  actions  of  the  Court  of 
Assistants  of  the  Massachusetts  Bay  Company  upon 
its  arrival  in  New  England  was  to  empower  six  of 
the  members  as  justices  of  the  peace  [ C . L . 1630 ] . ^ 
In  the  next  year  the  "power  to  grant  warrants, 
summonses,  and  attachments,  as  occasion  shall 
require"  was  extended  to  all  the  Assistants 
[C.L.1631] . ^    The  Assistants,  elected  annually  by 
the  General  Court,  served  as  magistrates  at  every 
judicial  level  in  the  colony. 

As  the  Court  of  Assistants  they  were  the 
highest  tribunal,  hearing  cases  involving  life, 
limb,  and  banishment,  and  civil  actions  involving 
substantial  damages,  as  well  as  acting  as  the 
highest  appellate  court.     Sitting  together  in 
their  respective  counties,  they  were  the  bench  of 
the  county  courts.     Sitting  individually  in  their 
respective  towns,  they  were  the  local  magistrates 
who  administered  local  justice  in  small  causes, 
bound  defendants  over  to  the  county  courts,  and 
performed  all  marriages. 

After  1638,   in  towns  without  an  elected 
magistrate,  commissioners  of  small  causes  were 


1  Mass.  Recs.   I,   74   (23  August  1630). 

2  Mass.  Recs.   I,   89   (5  July  1631). 
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appointed  by  the  General  Court  [C.L.1638].J  These 
commissioners  usually  sat  in  panels  of  three  and 
exercised  all  the  powers  of  magistrates, 
including,  after  1656,  the  authority  to  perform 
marriages  [ C . L . 1656 ] . 4 


1692-1776:  Provincial  Period 

When  the  colony  became  a  royal  province  in 
1692  the  powers  of  the  magistrates  were  officially 
transferred  to  justices  of  the  peace  [P.L.  1692-3, 
c.l].     Appointed  by  the  governor  with  the  advice 
and  consent  of  the  council,  the  justice  of  the 
peace  heard  criminal  cases,  such  as  those  invol- 
ving drunkenness,  rioting  and  violations  of  the 
sabbath,  and  civil  cases,  limited  to  those  not 
exceeding  40  shillings.     Both  parties  could  be 
represented  by  counsel.     All  cases  in  which  title 
to  land  was  concerned  were  certified  by  the 
justice,  with  a  recognizance,  to  the  court  of 
common  pleas,  and  defendants  in  more  serious 
criminal  cases  were  bound  over  to  the  next  general 
sessions  court  in  the  county. 

The  justice  of  the  peace  sat  in  his  own 
dwelling  house  and,  acting  as  his  own  clerk,  kept 
a  minutebook  in  which  he  recorded  cases,  disposi- 
tions, and  fines  collected.     Defendants  were 
summoned  by  the  sheriff  or  marshall  of  the  county 
or  by  the  constable  of  the  town  on  a  written  order 
of  the  justice.     Appeal  from  the  decision  of  the 
justice  lay  either  to  the  court  of  general 
sessions  or  to  the  court  of  common  pleas,  depend- 
ing upon  the  nature  of  the  action,  and  the 
justices  provided  copies  of  the  case  papers  for 
appeals.     No  justice,  in  his  capacity  as  a  member 
of  the  bench  of  general  sessions  or  common  pleas, 
might  "have  a  voice  in  judging  or  determining  of 
any  civil  action  which  has  before  been  heard  and 
determined  by  him  singly,  as  a  justice  of  the 
peace,  and  his  judgment  appealed  from;  nor  shall 
he  be  admitted  an  attorney  to  plead  or  defend  any 
such  cause"   [P.L. 1705-6,  c.7,  s.2]. 


J  Mass.  Recs.  I,  239  (6  Sept.  1638). 
4  Mass.   Recs.   Ill,   398   (May  1656). 
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1780-Present ;  State  Constitution 

In  1780,  when  the  Massachusetts  Constitution 
was  adopted,  the  main  structure  of  the  state  trial 
court  system  consisted  of  three  tiers.  The 
Supreme  Judicial  Court  was  then  the  Commonwealth's 
general  trial  court.     The  courts  of  common  pleas 
and  the  courts  of  general  sessions  of  the  peace, 
both  county  trial  courts,  exercised  limited  civil 
and  criminal  jurisdiction  respectively.  Finally, 
at  the  lowest  level,  were  the  justices  of  the 
peace . 

While  virtually  the  only  power  remaining  to 
the  modern  justice  of  the  peace  is  the  authority 
to  solemnize  marriages  within  the  county,  the 
authority  and  responsibilities  of  the  justices  of 
the  peace  listed  in  the  index  to  the  first  volume 
of  the  Acts  and  Resolves  (1692-1714)  covered  more 
than  two  full  pages.     The  history  of  the  decline 
of  the  powers  of  the  justice  of  the  peace  is  at 
the  same  time  part  of  the  history  of  the  develop- 
ment of  the  district  courts. 

The  first  police  court  was  established  in 
Boston  in  1821,  the  same  year  that  a  unified 
statewide  court  of  common  pleas  of  general 
jurisdiction,  known  as  the  Circuit  Courts  of 
Common  Pleas,  was  established.     The  Circuit  Courts 
of  Common  Pleas  had  jurisdiction  over  all  actions 
and  offenses  except  those  over  which  the  Supreme 
Judicial  Court  or  justices  of  the  peace  already 
had  exclusive  jurisdiction  [St. 1821,  c.79]. 

The  act  which  created  the  Boston  Police  Court 
sought,  as  its  title  indicated,  "to  Regulate  the 
Administration  of  Justice  within  the  County  of 
Suffolk"   [St. 1822,  c.109].     This  act  created  the 
Boston  Police  Court  and  the  Justices'  Court  for 
the  county  of  Suffolk.     Between  them,  these  two 
new  courts  encompassed  the  entire  jurisdiction 
formerly  exercised  by  the  justices  of  the  peace  in 
Suffolk  County.     The  Police  Court's  jurisdiction 
over  criminal  matters  and  the  Justices'  Court's 
jurisdiction  over  civil  actions  were  exclusive. 
Another  section  of  the  act  transferred  the 
administrative  authority  formerly  exercised  by 
General  Sessions  for  Suffolk  County  to  the  mayor 
and  aldermen  of  Boston  [St. 1822,  c.109,  s.ll]. 
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The  1822  legislation  described  the  new  courts 
in  detail.     "Three  learned,  able  and  discreet 
persons"  were  appointed  by  the  Governor  to  sit 
daily  in  the  Police  Court  to  hear  criminal 
matters,  and  to  make  themselves  available  twice  a 
week  for  civil  actions  in  the  Justices'  Court. 
These  justices  were  salaried,  and  were  to  receive 
no  other  compensation  such  as  that  traditionally 
derived  from  fees.     In  addition,  a  salaried  clerk 
was  appointed  who  was  empowered  to  appoint 
assistant  clerks  should  the  need  arise. 

The  first  police  court  outside  Boston  was 
established  in  Salem  in  1831   [St. 1831,  c.70]  with 
a  standing  justice  very  similar  to  the  traditional 
justice  of  the  peace.     He  posted  a  bond,  was  his 
own  clerk,  kept  all  accounts  and  records  and  was 
paid  by  retaining  a  set  amount  from  fees  he 
received.     Should  a  special  justice  need  to  be 
appointed  in  situations  involving  illness  of  the 
standing  justice  or  conflict  of  interest,  he  was 
paid  out  of  fees  retained  by  the  standing  justice. 
In  1833,  the  Lowell  Police  Court  was  established 
and  there,  too,  the  judge  kept  his  own  record  and 
was  paid  from  fees  received  by  the  court  [St. 1833, 
c.64].     These  early  police  court  justices  reported 
directly  to  the  selectmen  of  each  town  once  a  year 
with  a  full  accounting  of  the  business  before 
their  courts. 

The  powers  of  a  police  court  justice  encom- 
passed those  of  justices  of  the  peace  over 
offenses  against  the  by-laws  of  his  particular 
town  and  over  civil  actions  when  both  parties  were 
residents.     In  those  situations  where  one  party 
was  from  other  than  the  immediate  locality,  the 
police  court  justice  had  concurrent  jurisdiction 
with  a  justice  of  the  peace. 

Depending  upon  the  size  of  the  town  and  the 
press  of  court  business,  the  enacting  statutes 
established  a  bureaucracy  with  different  levels  of 
complexity.     In  Roxbury  Police  Court,  for  example, 
established  in  1854,  the  standing  justice  was 
given  an  annual  salary  paid  by  the  city  treasury 
in  full  compensation  for  his  services  [St. 1854, 
c.249].     His  records  and  accounts  were  kept  by  a 
salaried  clerk  and  he  was  required  to  hold  court 
every  day  for  criminal  business  and  once  a  week 
for  civil  matters.     By  contrast,  the  justice  of 
the  Plymouth  Police  Court,  established  in  the  same 
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year,  was  paid  out  of  fees  received,  kept  his  own 
accounts  and  was  required  to  hold  court  only  twice 
a  week  in  criminal  matters  and  two  days  a  month 
for  civil  cases  [St. 1854,  c.312]. 

Police  courts  varied  from  town  to  town  in 
substantive  jurisdiction,  in  whether  the  judge  was 
full  or  part  time,  salaried  or  paid  from  fees,  and 
whether  a  clerk  kept  the  records.  Only  New 
Bedford's  police  court,  for  instance,  had  juris- 
diction to  hear  all  cases  involving  the  regulation 
and  sale  of  "spirituous  liquors"   [St. 1834,  c.33]. 
Similarly,  only  the  justice  of  the  Newburyport 
Police  Court  was  authorized  to  commit  inhabitants 
of  that  town  to  the  workhouse  instead  of  the  house 
of  correction  [St. 1833,  c.192]. 

In  1852  an  "Act  to  extend  the  jurisdiction  of 
Justices  of  the  Peace  in  Civil  Actions"  gave  the 
justices  civil  jurisdiction  concurrent  with  common 
pleas  in  cases  under  100  dollars  and  the  justice 
could,  on  demand,  summon  a  jury  of  six  for  a  trial 
[St.  1852,  c.314].->    Justices  were  also  empowered 
in  1854  to  summon  a  jury  of  six  to  conduct 
inquests  into  suspicious  fires  damaging  state 
property  [St. 1854,  c.424]. 

Within  two  years,  however,  criminal  jurisdic- 
tion was  removed  entirely  from  ordinary  justices 
of  the  peace  and  invested  in  those  specifically 
designated  as  trial  justices  [St. 1856,  c.138]. 
Offenses  with  penalties  exceeding  100  dollars  or 
one  year  imprisonment  were  determined  in  police 
courts  and  justices  were  restricted  to  those  under 
fifty  dollars  and  six  months  in  jail  [St. 1858, 
c.45].     In  1877  civil  jurisdiction  was  also 
removed  from  ordinary  justices,  and  only  trial 
justices  could  "try  civil  cases,  or  receive  com- 
plaints, or  issue  warrants"  or  act  on  juvenile 
offenders  [St. 1877,  c.211].6 

Where  police  and  municipal  courts  were 
established  they  inherited  the  powers  of  the 
justices  of  the  peace.     In  criminal  cases,  they 
had  jurisdiction  over  offenses  involving  fines  of 
less  than  100  dollars,  over  less  serious  assault 


Amended  by  St. 1858,  c.71  to  waive  appeal. 

Trial  justices  were  abolished  by  St. 1953,  c.319. 
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and  battery  cases  and  over  those  misdemeanors 
punishable  by  imprisonment  of  not  more  than  one 
year  [St. 1858,  c.45].     In  civil  cases  they  shared 
jurisdiction  with  both  the  Superior  Court  and  the 
justices  of  the  peace  over  actions  where  the  debt 
or  damage  involved  was  between  20  and  100  dollars 
[St. 1859,  c.196].     Over  time  the  jurisdiction  of 
these  courts  was  increased  at  the  expense  of  the 
authority  of  the  justices  of  the  peace. 

After  the  creation  of  the  Superior  Court  in 
1859,  the  twenty-two  existing  police  courts  were 
standardized  and  their  jurisdiction  with  respect 
to  the  new  Superior  Court  was  defined. ^  The 
standing  justices  were  all  salaried  and  prohibited 
from  deriving  any  compensation  from  fees. 
Salaried  clerks  were  provided  for  all  but  the  most 
remote  police  courts,  and  the  frequency  of  court 
sessions  for  criminal  and  civil  business  was 
regulated  by  statute. 

Meanwhile,  district  courts  had  begun  to 
replace  police  courts  and  trial  justices.  In 
1869,  the  Police  Court  of  Pittsfield  was  abolished 
and  the  District  Court  of  Central  Berkshire  was 
established  in  its  place,  encompassing  the  town  of 
Pittsfield  and  seven  other  contiguous  towns 
[St. 1869,  c.416].     The  enacting  statute  described 
the  standing  justice's  duties  as  being  in 
accordance  with  the  same  jurisdiction  and 
statutory  provisions  as  police  courts.  All 
proceedings  in  this  geographical  area  which  had 
previously  taken  place  before  trial  justices  were 
also  to  be  heard  before  the  standing  justice  of 
this  new  district  court,  effecting  the  complete 
unification  under  one  supervisory  court  of  the 
lower  courts  in  the    Central  Berkshire  area.  The 
standing  justice  was  salaried,  and  a  salaried 
clerk  was  also  appointed  for  a  five  year  term. 

In  1870,  two  other  district  courts  were 
established  in  the  Berkshire  area,  the  district 
courts  for  Northern  and  Southern  Berkshire 
[St. 1870,  c.201  and  c.202].     These  district  courts 
did  not  replace  an  existing  police  court,  but 
rather  incorporated  a  set  of  towns  in  their 
geographic  proximity  into  a  judicial  district. 
The  standing  justices  of  these  new  district  courts 


See  G.S.1860,  c.116. 
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also  exercised  those  powers  accorded  to  police 
court  judges  and  excluded  the  jurisdiction  of  any 
trial  court  justices  heretofore  presiding  in  those 
localities . 

Other  new  district  courts  were  created  over 
the  next  fifty  years.     By  1900,  eighteen  district 
courts  had  been  renamed  from  already  existing 
police  courts  and  thirty-six  district  courts  had 
been  newly  created.**    Concomitant  with  the 
creation  of  the  new  district  courts  was  legisla- 
tion which  monitored  the  activities  of  all  the 
lower  courts;  for  instance,  statutes  altered  court 
procedure  [St. 1886,  c.64;  St. 1888,  c.285;  St. 1890, 
c.359],  expanded  juvenile  jurisdiction  [St. 1890, 
c.309;  St. 1906,  c.413],  and  provided  for  the 
naturalization  of  new  immigrants  [St. 1905,  c.340]. 

By  1921  the  thirteen  remaining  police  courts 
had  been  re-named  district  courts,  creating  a 
uniform,  state-wide  lower  court  system  [G.L.1921, 
c.218].     At  the  same  time,  their  shared  civil 
jurisdiction  with  the  Superior  Court  had  increased 
to  one  thousand  dollars.     The  justices  of  the 
peace,  by  contrast,  were  considered  in  a  section 
describing  the  ability  of  notaries  and  commis- 
sioners to  administer  oaths. 

By  the  middle  of  the  twentieth  century  the 
district  courts  numbered  seventy- two.  While 
serious  felonies,  like  capital  crimes  and  rape, 
were  bound  over  to  the  grand  jury  in  the  Superior 
Court,  district  courts  had  jurisdiction  over 
crimes  punishable  by  jail  sentences  up  to  five 
years  and  some  ten  year  felony  crimes.  District 
courts  continued  to  conduct  separate  juvenile 
sessions  in  districts  without  a  juvenile  court. 
They  shared  jurisdiction  with  the  probate  courts 
over  complaints  involving  neglected  children  and 
complaints  of  non-support.     There  were  also  small 
claims  sessions  and  supplementary  process  cases 
involving  creditors  seeking  execution  of  previous 
judgments  against  debtors.     In  addition,  on  the 
civil  side,  law  actions  in  which  the  plaintiff  did 
not  wish  a  jury  trial  could  be  commenced  in  the 
district  courts. 


8  See  R.L.1902,  c.161. 
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Any  decision  in  a  bench  trial,  however,  could 
be  appealed  for  a  trial  de  novo,  that  is  a  wholly 
new  trial  without  regard  to  the  judge's  decision 
in  the  district  court,  before  a  jury  in  the 
Superior  Court.     De  novo  jury  trials  in  criminal 
cases  were  introduced  in  Worcester  [St. 1961, 
c.527]  and  Cambridge  [St. 1961,  c.599]  and  later 
extended  to  other  district  courts  [St. 1972, 
c.620].     In  1978,  as  part  of  court  reorganization, 
criminal  defendants  could  claim  a  jury  trial  "in 
the  first  instance"  in  the  district  courts  as  an 
alternative  to  de  novo  retrial  in  the  Superior 
Court . 

The  two  trial  system  remained,  however, 
because  a  criminal  defendant  could  claim  a  retrial 
in  the  jury  session  of  the  district  court  after  an 
adverse  decision  in  a  bench  trial.  Legislation 
enacted  in  1986,  to  begin  in  Essex  and  Hampden 
Counties,  reguires  that  the  defendant  choose  at 
the  start  a  trial  by  a  judge  or  by  a  jury.  Either 
decision  is  final,  subject  only  to  appellate 
review,  not  retrial  [St. 1986,  c.537].  Appellate 
review  of  decisions  of  criminal  sessions  or  civil 
jury  sessions  is  by  the  Appeals  Court  [St. 1979, 
c.  344]  . 

Under  the  1978  Court  Reorganization  Act,  the 
72  district  courts  were  combined  into  69  divi- 
sions, one  for  each  judicial  district,  within  a 
District  Court  Department  of  the  Trial  Court. ' 
The  chief  justice,  whose  authority  included  the 
power  to  make  uniform  rules  of  practice  and 
procedures,  was  renamed  administrative  justice. 
The  number  of  judges  was  continued  for  each 
division  with  the  senior  justice  to  be  designated 
first  justice  of  the  division.     Special  justices 
were  authorized,  who  may  hear  all  cases  other 
justices  may,  including  criminal. 

An  appellate  division  was  created  in  1922  to 
provide  for  the  rehearing  of  matters  of  law 
arising  in  civil  cases.     Fifteen  full-time  judges 
sitting  in  panels  of  three  rule  on  appeals  from 


y  The  District  Court  of  Lee  was  merged  with 
the  District  Court  of  Southern  Berkshire;  the 
District  Court  of  Williamstown  and  the  4th 
District  Court  of  Berkshire  were  merged  with  the 
District  Court  of  Northern  Berkshire. 
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errors  of  law  in  civil  cases  not  removed  or 
removable  to  the  Superior  Court  [St. 1922,  c.532]. 
They  issue  written  opinions,  previously  published 
as  Massachusetts  Appellate  Decisions  but,  since 
1980,  under  the  title  Massachusetts  Appellate 
Division  Reports. 
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Boston  Police  Court 
(1821-1866) 


Boston  Municipal  Court 
(1866-  ) 


Appellate  Division 
(1912-  ) 
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The  development  of  the  Boston  Municipal  Court 
(BMC)  is  closely  related,  and  sometimes  identical, 
to  that  of  the  district  courts.     However,  while  it 
essentially  performs  the  same  functions,  the 
Boston  Municipal  Court  Department  operates 
separately  from  and  is  administered  independently 
of  the  District  Court  Department. 


The  Boston  Police  Court 

The  BMC  began  as  the  Police  Court  of  the  City 
of  Boston,  established  in  1821  and  the  first 
police  court  [St. 1821,  c.109].  The  statute 
provided  for  three  "learned,  able,  and  discreet 
persons,"  one  of  whom  would  be  the  senior  judge, 
to  try  all  crimes,  offenses  and  misdemeanors 
cognizable  by  justices  of  the  peace.     For  criminal 
cases,  the  judges  sat  daily  as  the  Boston  Police 
Court  and  for  the  trial  of  civil  actions,  one  or 
more  of  the  justices  sat  at  least  twice  a  week  as 
the  Justices'   Court  for  the  County  of  Suffolk. 
The  judges  were  salaried  and  were  to  receive  no 
fees,  nor  were  they  permitted  to  appear  before 
their  own  court.     A  clerk  was  to  be  appointed  by 
the  governor  with  the  advice  of  the  council. 

Initially,  like  the  other  police  courts  which 
followed,  the  Boston  Police  Court  exercised  the 
same  powers  as  justices  of  the  peace  and  changes 
in  its  jurisdiction  correspond  to  the  changes  in 
jurisdiction  of  the  justices  of  the  peace  and  of 
the  other  police  and  municipal  courts  created  in 
the  19th  century. ^    Some  offenses,  such  as  rioting 
and  breaking  the  peace,  had  been  punishable  by 
justices  of  the  peace  since  1692  [St. 16923,  c.18, 
s.6].     Other  duties,  such  as  punishing  those  who 
committed  assault  and  battery,  and  investigating 


See  section  of  the  Guide  on  the  District  Courts. 
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homicides,  murders,  treasons,  and  felonies,  had 
been  added  [St. 1783,  c.51,  s.l]. 

By  1836,  the  crimes  over  which  the  Boston 
Police  Court,  like  other  police  courts,  had 
jurisdiction  covered  a  range  of  offences, 
including  breaking  and  entering,  theft,  larceny, 
various  forms  of  arson,  concealment  or  receiving 
of  stolen  goods,  embezzlement,  fraud,  sabotage  of 
ships,  falsification  regarding  cargo,  malicious 
damage  to  beasts,  dams,  bridges,  and  other  public 
fixtures,  and  various  forms  of  trespassing 
[R.S.1836,  c.126,  ss.1-46]. 

The  statute  which  established  the  Boston 
Police  Court  was  entitled  "An  Act  to  regulate  the 
Administration  of  Justice  within  the  County  of 
Suffolk."     It  also  defined  the  jurisdiction  of  the 
Court  of  Common  Pleas  for  Suffolk  County  to 
include  both  civil  causes  and  the  powers  and 
duties  of  general  sessions;  the  Court  of  Sessions 
in  Suffolk  County  was  abolished.     While  civil 
appeals  from  the  Justices'  Court  were  heard  by  the 
Court  of  Common  Pleas,  criminal  appeals  from  the 
Boston  Police  Court  lay  to  the  Municipal  Court  of 
the  Town  of  Boston. ^ 

Over  time,  the  jurisdiction  of  all  police 
courts  was  expanded  to  matters  previously  reserved 
to  the  middle  tier  courts.     In  1846,  the  juris- 
diction of  the  Boston  Police  Court  was  made  con- 
current with  the  Court  of  Common  Pleas  for  Suffolk 
County  and  with  the  Municipal  Court  of  the  Town  of 
Boston  [St. 1846,  c.52]. 


z  The  Boston  Court  of  Common  Pleas  was  established  in  1813 
[St. 1813,  c.173]  to  hear  civil  causes  which  would  otherwise  come 
before  the  Circuit  Court  of  Common  Pleas  for  Suffolk  County.  The 
Boston  Court  was  replaced  by  the  Superior  Court  for  Suffolk 
County  in  1855   [St. 1855,  c.449]. 

Despite  the  similarity  of  names,  the  Municipal  Court  of  the 
Town  of  Boston  has  no  connection  with  the  BMC.     It  was  created  in 
1799  [St. 1799,  c.81]  as  a  middle  tier  trial  court  for  Suffolk 
County  and  was  abolished  in  1859  with  the  creation  of  the 
Superior  Court.     See  the  section  of  the  Guide  on  the  Superior 
Court  Department. 
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The  Boston  Municipal  Court 

The  BMC  was  established  in  1866  as  the 
Municipal  Court  of  the  City  of  Boston  and  inher- 
ited the  criminal  and  civil  powers  of  the  Boston 
Police  Court.     The  BMC  had  original  jurisdiction 
in  Suffolk  County  of  all  personal  actions  related 
to  debts  or  damages  of  less  than  twenty  dollars 
and  original  concurrent  jurisdiction  with  the 
Superior  Court  where  the  cases  concerned  less  than 
three  hundred  dollars  [St. 1866,  c.279].     In  1875, 
the  limits  on  its  exclusive  original  jurisdiction 
in  civil  actions  was  raised  to  $100  [St. 1875, 
c.106];  in  1877,  the  limits  on  its  original 
concurrent  jurisdiction  with  the  Superior  Court 
were  set  between  100  and  1000  dollars  [St. 1877, 
c. 187]  . 

Jury  trials  de  novo  could  be  requested  in  the 
Superior  Court  to  review  a  bench  trial  in  the 
BMC.     Appeals  also  went  to  the  Superior  Court, 
where  they  were  to  be  conducted  as  appeals  from 
the  Police  Court  of  the  City  of  Boston  had  been 
after  the  Superior  Court  was  established  in 
1859   [St. 1866,  c.279,  s.12]. 

The  legislation  provided  for  three  justices, 
one  to  act  as  chief  justice,  who  were  to  be  paid 
annual  salaries  [St. 1866,  c.279,  s.4].  Subsequent 
legislation  added  both  associate  and  special 
justices   [St. 1882,  c.41;   St. 1888,  c.419;  St. 1894, 
c.308].3      There  were  to  be  two  elected  clerks, 
one  for  criminal  business  and  one  for  civil  which 
were  to  be  heard  in  separate  sessions. 

The  territorial  jurisdiction  of  the  Boston 
Municipal  Court  has  undergone  changes  since  the 
Boston  Police  Court  was  created  "within  and  for 
the  city  of  Boston"  in  1821  [St. 1821,  c.109, 
s.2].     Although  the  Boston  Police  Court  had 
jurisdiction  over  some  cases  in  Suffolk  County 
[R.S.1836,  c.87,  ss.2,3],  as  other  police  courts 
were  created  in  Suffolk  County  the  venue  became 
narrower.     And  when  municipal  courts  began  to  be 
established  in  Suffolk  County  in  1870,  the  BMC 1 s 
jurisdiction  was  further  altered.     For  example, 
although  the  Municipal  Court  of  Dorchester 


J     In  1982,  the  number  of  associate  justices  was  set  at 
eleven  [St. 1982,  c.405,  s.5]. 
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[St. 1870,  c.333]  had  jurisdiction  over  ward  16  of 
Boston,  the  BMC  had  concurrent  jurisdiction  and  in 
1874,  it  was  given  concurrent  jurisdiction  with 
the  Superior  Court  over  wards  2-11  [St. 1874, 
c. 271 ,  ss . 1 , 2 ] . 

In  1876,  the  BMC's  jurisdiction  was  changed 
to  wards  6-12  and  16-18.     A  century  later  it  still 
had  jurisdiction  over  those  wards  but  it  also  had 
jurisdiction,  "in  criminal  cases,  concurrently 
with  the  municipal  courts  of  Roxbury  and  Brighton 
districts,  the  second  and  third  district  courts  of 
eastern  Middlesex,  and  the  district  court  of 
Newton,"  as  well  as  "so  much  of  the  Charles  river 
basin"  as  is  within  those  court  districts  [G.L. 
1984,  c. 218:1]. 

Since  the  BMC,  like  its  predecessor  police 
court,  had  some  concurrent  jurisdiction  with  the 
Superior  Court,  there  was  provision  for  the 
transfer  of  cases.     Earlier,  for  example,  the 
Boston  Police  Court  had  been  able  to  decline  to 
take  final  jurisdiction  of  a  case  of  aggravated 
assault  and  battery  [St. 1853,  c.196].     After  the 
creation  of  the  Superior  Court,  the  Police  Court 
of  Boston  could  decline  final  jurisdiction  of 
cases  in  which  its  jurisdiction  was  concurrent 
with  the  Superior  Court  [G.S.1860,  c.116,  s.15] 
and  the  BMC  could  also  [P. S. 1882,  c.154,  ss.21, 
43].     In  1894  the  right  was  specifically  extended 
to  the  BMC  to  bind  over  any  case,  whether  or  not 
the  BMC  had  final  jurisdiction,  to  the  Superior 
Court  [St. 1894,  c.431;  see  also  R.L.1902,  c.160, 
s.34]  . 

After  the  creation  of  the  Boston  Juvenile 
Court  in  1906,  the  BMC  no  longer  had  juvenile 
jurisdiction  and,  after  the  creation  of  the 
Housing  Court  of  the  City  of  Boston  in  1971, 
housing  cases  were  heard  there. 

After  1912,  a  party  in  civil  actions  desiring 
a  jury  trial  could  file  directly  in  the  Superior 
Court  or  appeal  from  the  BMC  for  a  trial  de  novo 
[St. 1912,  c.649].     Criminal  convictions  also  were 
subject  to  trial  de  novo  before  a  jury  in  the 
Superior  Court  but,  since  1978,  like  the  other 
district  courts,  the  BMC  conducts  bench  trials 
with  the  right  to  trial  de  novo  with  a  jury  in  the 
BMC. 
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In  certain  appellate  areas  the  BMC  has 
statutory  jurisdiction  outside  Boston.  For 
example,  the  BMC  hears  all  de  novo  criminal 
appeals  for  Suffolk  County  and  has  statewide 
jurisdiction  in  civil  service  appeals. 

An  appellate  division  of  the  BMC  was  estab- 
lished in  1912  for  rehearing  of  civil  cases 
[St. 1912,  c.649].     In  1979  it  was  provided  that 
appeal  could  be  had  directly  in  the  Appeals  Court 
as  well  as  in  the  Superior  Court  [St. 1979,  c.344, 
s.4]  . 

The  Boston  Municipal  Court  is  administered 
separately  and  in  1963  it  was  expressly  stated  to 
be  outside  the  supervision  of  the  chief  justice  of 
the  district  courts  [St. 1963,  c.810].     The  chief 
justice  of  the  BMC  makes  the  rules  for  the  Court 
[St.   1967,  c.852,  s.3].     When  the  court  system  was 
reorganized  in  1978,  the  Court  became  the  Boston 
Municipal  Court  Department  of  the  Trial  Court  and 
the  chief  justice,  in  addition  to  judicial  duties, 
was  designated  its  administrative  head  [St. 1978, 
c.478,   ss.324  and  332] . 
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Insolvency  Court 
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Probate  and  Insolvency 
(1858-1978) 
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Massachusetts  courts  have  performed  probate 
functions  since  the  first  decade  of  settlement. 
Under  the  first  charter  probate  had  been  exercised 
by  the  county  courts  and  in  the  provincial  period 
by  the  Governor  and  Council,  who  appointed  a  judge 
of  probate  in  each  county.     Courts  of  probate, 
however,  were  not  established  by  legislation  until 
after  independence.     The  first  statute  to 
establish  probate  courts  was  enacted  in  1783  and 
it  institutionalized  what  had  always  been  the 
probate  functions:     probate  of  wills,  adminis- 
tration of  estates  of  the  deceased,  appointment  of 
guardians  for  minors  and  "distracted  persons," 
and  examination  of  guardians,  executors  and 
administrators  [St. 1783,  c.46]. 

A  probate  court  is  not  a  common  law  court  but 
a  court  of  equity,  and  as  such  deals  primarily  not 
with  civil  or  criminal  offenses  but  with  providing 
"remedial  justice."     Over  the  last  two  centuries, 
in  addition  to  matters  of  probate  and  equitable 
relief,  probate  courts  in  Massachusetts  have  been 
given  jurisdiction  over  adoptions,  divorce,  change 
of  name,  and  domestic  relations. 


1630-1692:     Colonial  Period 

Under  the  terms  of  the  1629  charter  of  the 
Massachusetts  Bay  Company,  the  General  Court 
exercised  all  governmental  functions  in  the  new 
colony.     The  Court  of  Assistants,  comprised  of  the 
governor  and  eighteen  elected  magistrates,  served 
as  an  executive  body  of  the  General  Court.  It 
also  exercised  certain  judicial  authority  and  the 
members  of  the  Court  of  Assistants  individually 
held  the  same  powers  as  English  justices  of  the 
peace  [C.L. 1630] . 1 


1  Mass.  Recs.  I,  74  (23  August  1630). 
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In  1636,  courts  of  first  instance  were 
created  in  Ipswich,  Salem,  Newtowne  (Cambridge), 
and  Boston  to  be  kept  by  the  magistrates  living  in 
or  near  those  towns  and  "such  other  persons  of 
worth"  as  were  appointed  by  the  General  Court. 
When  counties  were  established  in  1643,  these 
inferior  courts  were  designated  county  courts.  In 
quarterly  sessions  they  heard  civil  cases  under 
ten  pounds  and  criminal  cases  not  reserved  for  the 
Court  of  Assistants,  which  determined  all  issues 
involving  life,  limb  or  banishment.     Appeal  from 
the  county  courts  lay  to  the  Court  of  Assistants, 
whose  original  jurisdiction  was  limited  [C.L. 
1634] . 2 

It  was  within  this  judicial  framework  that 
probate  came  to  be  administered  by  the  county 
courts.     In  1639,  the  General  Court  ordered  "that 
there  be  records  kept  of  all  wills,  administra- 
tions, and  inventories"   [C.L. 1639]. ^     The  need  for 
greater  regulation  in  this  area  was  recognized  in 
1649  by  legislation  designed  to  prevent  anyone, 
including  wives  and  children,  from  claiming  the 
lands  and  goods  of  the  deceased  before  the  will 
had  been  proved  and  recorded  by  the  county  court. 

Under  this  law,  the  executor  of  a  will  was 
required  to  record  the  will  with  the  clerk  of  the 
appropriate  county  court  at  its  next  session.  A 
period  of  at  least  thirty  days  was  allowed  for 
taking  a  complete  inventory  of  the  testator's 
estate.     If  the  executor  failed  in  his  duties,  he 
was  liable  to  be  sued  and  bound  to  pay  all  the 
debts  of  the  decedent,  whether  or  not  the  estate 
was  sufficient  to  cover  them.  In  addition,  the 
executor  had  to  pay  a  five  pound  fine  to  the 
county  for  every  month  that  elapsed  between  the 
next  sitting  of  the  court  and  the  proving  and 
recording  of  the  decedent's  will  [C.L. 1649]. ^ 

The  county  court  was  also  authorized  to 
divide  an  intestate  man's  estate  among  the  widow 


Mass.  Recs.   I,   169   (3  March  1634). 
Mass.  Recs.   I,   276   (9  September  1639). 
Mass.  Records  II,   287   (17  October  1649). 
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and  children  [C.L. 1649] . 3    The  eldest  son  was  to 
receive  a  double  portion;  in  cases  where  there 
were  no  sons,  all  daughters  were  to  inherit 
jointly  as  co-parceners.     In  1652,  the  General 
Court  addressed  the  special  needs  of  merchants, 
seamen  and  strangers  who  died  intestate  or  were 
resident  in  another  county  at  the  time  of  death. 
Any  magistrate  and  the  clerk  of  the  county  court 
were  empowered  to  "allow  of  any  will"  and  to  grant 
the  administration  of  an  intestate  party's  estate. 
The  recorder  or  clerk  of  the  court  was  authorized 
to  inform  the  rest  of  the  magistrates  of  this 
probate  at  the  next  sitting  of  the  county  court 
[C.L. 1652] .6 

The  responsibilities  of  executors  were 
further  elaborated  by  the  General  Court  in  May 
1685.     Executors  were  required  to  give  bond  with 
sufficient  sureties  for  paying  all  the  debts  of 
the  estate  and  to  present  to  the  court  on  oath  a 
complete  inventory  of  the  estate,  or  else  face  a 
monthly  fine  of  ten  pounds.     The  court  was 
empowered  to  hear  all  complaints  from  legatees  and 
creditors  against  any  executor  who  withheld  debts 
due  from  the  testator's  estate,  and  to  summon  the 
executor  to  make  an  account  before  the  court.  The 
charges  against  the  executor  were  to  be  served 
fourteen  days  before  the  date  appointed  for 
appearance  in  court  [C.L. 1685].' 

The  county  courts  were  authorized  to  hear  all 
cases  relating  to  wills  and  administrations, 
allowing  the  aggrieved  party  the  right  of  appeal 
to  the  Court  of  Assistants.     The  one  condition 
regarding  appeals  at  this  time  was  that  the 
appellant  had  to  pay  ten  pounds  security  to  the 
court.     Jury  trials  were  to  be  used  to  determine 
questions  of  fact  and  provisions  were  made  to 
guarantee  a  speedy  trial  [C.L. 1685]. 8 


D  Mass.  Recs.   II,   281   (2  May  1649). 

6  Mass.  Recs.   IV  (Pt.l),   102   (19  October  1652). 

7  Mass.  Recs.  V,   479   (27  May  1685). 

8  Mass.  Recs.  V,   503   (14  October  1685);   see  also  Mass. 
Recs.  V,   134   (24  May  1677). 
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The  original  charter  was  revoked  in  1685  but, 
by  statute,  county  courts  continued  to  be  empow- 
ered to  probate  wills,  with  appeal  lying  to  the 
Governor  and  Council  of  the  Dominion  [C.L.1685]. 


1692-1776:  Provincial  Period 

The  charter  of  1692  established  a  provincial 
government  and  under  it  the  judiciary  was  reorgan- 
ized.    In  general,  the  jurisdiction  of  the  county 
courts  was  divided  between  inferior  courts  of 
common  pleas  and  courts  of  general  sessions.  For 
probate,  however,  specific  judges  of  probate  were 
appointed  in  each  county  by  the  Governor  and 
Council,  which  served  as  the  supreme  court  of 
probate  and  to  whom  appeals  went.     As  surrogates 
for  the  Governor  and  Council,  the  judges  served  at 
the  pleasure  of  the  appointing  officials. 

Under  the  new  charter  a  statute,  entitled  "An 
Act  for  the  Settling  and  Distribution  of  the 
Estates  of  Intestates,"  repeated  much  of  the 
existing  law  regarding  probate  [P. L. 1692-3,  c.14]. 
The  act  provided  for  the  administration  and 
distribution  of  an  intestate's  estate  and  outlined 
the  responsibilities  of  the  executor  as  well  as 
his  legal  accountability  for  misdeeds  before  all 
creditors  of  the  estate.     Executors  who  failed  to 
prove  and  record  the  will  of  the  testator  within 
thirty  days  of  his  death  were  to  pay  a  penalty  of 
five  pounds  each  month  that  the  probate  of  the 
will  was  delayed,  one  half  of  which  was  to  be 
distributed  to  the  poor  of  the  decedent's  town, 
and  one  half  to  the  informant  who  brought  the 
suit . 

Another  act  of  the  same  year  recognized  the 
need  to  allow  appeals  to  the  Governor  and  Council 
in  all  cases  coming  before  the  judges  of  probate 
[P. L. 1692-3,  c.   46,  s . 1 ] .     The  right  of  appeal, 
which  previously  had  been  confined  to  orders, 
sentences  or  decrees  regarding  the  settlement  of 
intestate  estates,  was  extended  "to  any  other 
order,   sentence,  decree  or  denial  that  shall  at 
any  time  be  made  and  given  by  the  judge  of 
probate,  referring  to  the  approbation  and  allow- 
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ance  of  any  will,  grant  of  administration  or  other 
matter. " 

No  time  limit  was  placed  on  probate  appeals 
until  1720,  when  it  was  stated  that  no  appeal 
would  be  admitted  after  six  months  of  the  original 
order,  sentence  or  decree  [ P . L . 1719-20 ,  c.10, 
s.5].     Appeals  were  placed  within  a  specific 
timeframe  by  requiring  the  appellant  to  give 
security  for  the  prosecution  of  the  appeal  within 
ten  days  and  to  file  the  reasons  for  appeal  in  the 
register's  office  of  the  court  of  probate  within 
ten  days.     If  these  conditions  were  not  met,  the 
appeal  would  be  invalid. 

The  special  problems  of  insolvent  estates 
were  addressed    by  the  legislature  [P. L. 1692-3, 
c.16].     The  judge  of  probate  was  authorized  to 
appoint  commissioners  with  full  power  to  examine 
the  claims  of  the  several  creditors.  Creditors 
were  given  six  to  twelve  months,  depending  on  the 
complexity  of  the  estate,  to  file  their  claims 
before  the  commissioners,  who  would  then  issue  a 
final  report  to  the  judge  of  probate.     The  judge 
would  first  order  the  funeral  expenses  of  the 
deceased  to  be  paid,  then  the  remainder  of  the 
estate  would  be  distributed  among  the  creditors  in 
proportion  to  their  debts,  reserving  to  the  widow 
(if  still  living)  her  right  of  dower  in  houses  and 
land.     Judges  of  probate  were  also  authorized  to 
administer  an  oath  to  any  person  suspected  of 
having  concealed  or  embezzled  any  portion  of  the 
decedent's  estate.     Those  refusing  to  comply  were 
imprisoned  until  they  agreed  to  such  an  oath. 11 

A  new  area  of  probate  jurisdiction  was 
established  by  legislation  which  empowered  the 
judge  of  probate  in  each  county  to  allow  minors  of 
fourteen  years  of  age  and  above  to  choose  their 
own  guardians  [P. L. 1692-3,  c.46,  s.2].     The  judge 
became  responsible  for  appointing  guardians  for 


1®  See  also  P. L. 1719-20,  c.10,  s.6  regarding  the  exception 
for  those  out  of  New  England  and  without  an  attorney  at  the  time 
of  the  judicial  order,  sentence,  decree  or  denial. 

11  The  1692-3  act  was  disallowed  by  the  Privy  Council  in 
1695,  for  it  failed  to  specify  the  preeminence  to  be  given  to 
debts  owed  the  Crown.     For  an  elaboration  of  this  statute,  see 
P.L.   1696,  c.   9,  s.2;  and  P.L.   1700-01,  c.  5. 
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younger  children.     Guardians  were  required  to  give 
sufficient  security  "for  the  faithful  discharge  of 
their  trust  according  to  law."    A  later  act 
required  judges  of  probate  to  appoint  guardians 
for  children  under  age  or  non  compos  before 
issuing  any  decree  concerning  intestate  estates  in 
which  the  children  were  interested  parties 
[P. L. 1719-20 ,  c.10,  s.7].     These  guardians  were 
allowed  to  appeal  the  judge's  decisions  on  behalf 
of  the  minor.     In  1753  the  judges  were  allowed  to 
appoint  guardians  to  minors  over  fourteen  if  they 
failed  to  choose  their  own  or  if  the  appointee 
were  unable  to  provide  sufficient  security 
[P. L. 1752-3,  c.12,  s.6]. 

Legislation  also  provided  for  the  case  when 
the  near  relations  of  an  idiot  or  "distracted 
person"  refused  to  provide  care  [P. L. 1693-4,  c.18 
and  1708-9,  c.5].     The  probate  courts  were  given 
additional  jurisdiction  allowing  judges  of  probate 
to  inquire  of  idiots  and  "distracted  persons," 
either  personally  or  through  a  suitable 
appointment  [P. L. 1726-7,  c.12].     If  the  court 
deemed  a  person  incompetent,  the  judge  would 
appoint  a  guardian  to  insure  his  personal  and 
financial  well-being  and  to  file  an  inventory  of 
the  person's  estate  with  the  register  of  probate. 
The  guardian  was  also  to  serve  as  the  executor  of 
the  estate.     In  addition,  the  judge  could  require 
an  oath  of  those  suspected  of  embezzling  from  the 
estate  of  an  incompetent  in  order  to  protect  the 
disadvantaged  from  abuse. 

The  authority  of  the  judges  of  probate  was 
enhanced  by  a  statute  which  required  account- 
ability from  the  executors  of  any  last  will  and 
testament.     Judges  were  given  subpoena  power  to 
force  executors  to  prove  their  faithful  adminis- 
tration of  an  estate  [P. L. 1752-3,  c.12].12 
Persons  accused  of  concealment  or  embezzlement 
could  be  sworn  to  an  oath,  under  the  threat  of 
legal  proceedings,  and  witnesses  forced  to  give 
evidence  [P. L. 1752-3,  c.12,  ss.5,  8].  The 
Superior  Court  of  Judicature  and  the  inferior 
courts,  on  the  other  hand,  were  empowered  to 
license  the  sale  of  a  decedent's  real  estate  for 
debts  [P. L. 1769-70,  c.20]. 


See  also  P. L. 1738-9,  c.23  and  P.L.   1758-9,  c.37. 
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Once  the  Revolution  began,  judges  of  probate 
played  a  central  role  in  the    administration  of 
the  estates  of  "such  persons  who  have  left... and 
fled  to  our  enemies  for  protection."  The  probate 
judge  in  the  county  was  empowered  to  nominate 
agents  for  the  absentees  [St. 1776-77,  c.38; 
St. 1778-79,  c.22,  c.37,  c.48,  and  c.49]. 


1780-Present :     State  Constitution 

Although  the  state  adopted  a  constitution  in 
1780  which  mentioned  judges  of  probate,  it  was  not 
until  1783  that  probate  courts  were  established  by 
statute.     Initially,  a  court  of  probate,  with 
"some  able  and  learned  person"  commissioned  as 
judge,  was  created  in  each  county  for  the  probate 
of  wills  and  the  administration  of  estates  of  the 
deceased,  the  appointment  of  guardians  of  minors 
and  "distracted  persons,"  the  examination  of 
guardians,  executors  and  administrators,  and  the 
punishing  of  contempts  [St. 1783,  c.46]. 

In  1818,  probate  courts  received  jurisdiction 
over  trusts  [St. 1818,  c.190].     Subsequent  legisla- 
tion authorized  permission  to  change  names 
[St. 1851,  c.256],  the  granting  of  adoption  rights 
[St. 1851,  c.324]  and  the  power  to  appoint  a 
conservator  for  the  property  of  an  aged  person 
[St. 1898,  c.527]  or  someone  "mentally  weak" 
[St. 1901,  c.125].     Original  jurisdiction  of 
married  women's  petitions  for  separate  estates  was 
granted  in  1887  [St. 1887,  c.332]  and  divorce 
libels  were  added  in  1922  [St.  1922,  c.542;  see 
also  St.   1975,  c.400] . 

Beginning  in  1891,  the  general  jurisdiction 
of  the  probate  courts  underwent  several  changes. 
In  1891,  the  court  had  superior  and  general 
jurisdiction,  as  well  as  jurisdiction  in  equity 
concurrent  with  any  courts  dealing  with  estates 
and  wills  [St.  1891,  c.415,  s.1,4],  and  the  next 
year  was  granted  jurisdiction  over  any  written 
instrument  as  well  as  wills  [St. 1892,  c.116].  By 
1902  the  probate  courts  had  concurrent  juris- 
diction in  equity  with  the  Supreme  Judicial  Court 
and  the  Superior  Court  in  all  cases  relating  to 
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estates,  wills  and  to  trusts  created  by  wills 
[R.L.1902,  c.162,  s.5].13 

In  a  different  vein,  in  1838  it  was  provided 
that  a  debtor  unable  to  pay  his  creditors  could 
apply  to  the  judge  of  probate,  who  would  supervise 
the  proceedings  for  insolvency  [St. 1838,  c.163]. 
This  statute  was  suspended  while  the  Federal 
Bankruptcy  Act  of  1841  was  in  effect  [by  St. 1842, 
c.71].     However,  after  the  expiration  of  this  act, 
state  legislation  outlined  some  new  procedures  for 
insolvency,  among  them  provision  for  appointment 
by  the  governor  of  a  commissioner  of  insolvency 
[St. 1848,  c.304].     This  commissioner  held  the 
power,  jurisdiction  and  authority  formerly  held  by 
judges  of  probate  and  conducted  a  court  of 
insolvency.     In  1856  courts  of  insolvency  were 
established  as  courts  of  record  with  original 
jurisdiction  over  cases  of  insolvency  [St. 1856, 
c.284,   s.2].     The  separate  offices  of  judge  of 
probate  and  judge  of  insolvency  were  combined  in 
1858  as  courts  of  probate  and  insolvency  [St. 
1858,  c.93,  s.l]. 

No  judge  was  to  be  attorney  or  counsel  in  any 
way  that  would  relate  to  his  court  proceedings 
[St. 1856,  c.284,  ss.16,17]  and  if  a  judge  of 
probate  wished  to  be  guardian  of  a  minor  child, 
proceedings  were  to  take  place  in  the  probate 
court  of  the  oldest  adjoining  county  [St. 1870, 
c.263].     In  addition,  by  statute,  no  one  involved 
in  the  probate  court  might  have  a  personal 
interest  in  any  case  [St. 1879,  c.292]. 

In  1893  a  second  judge  was  added  in  Suffolk 
and  Middlesex  Counties  and  additional  judges  have 
since  been  appointed  in  other  counties  [St. 1893, 
c. 379]. 14    judges  of  probate  have  power  to  keep 
order  in  court,  punish  contempts,  administer 
oaths,   issue  commissions,  compel  attendance  of 
witnesses  giving  evidence  and  appoint  officers 
[St. 1838,  c.163,  s.5;  St. 1856,  c.28,  s.79],  and  in 
18  94  were  given  like  power  with  the  Supreme 
Judicial  Court  to  enforce  and  punish  contempts 
[St. 1894,  c.164,  s.3]. 


13  in  1963  probate  courts  were  given  general  eguity  juris- 
diction [St. 1963,  c.820;   see  also  St.   1975,  c.400,  s.55]. 
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As  a  court  of  equity,  the  probate  court  does 
not  deal  with  civil  or  criminal  offenses  nor  with 
settling  cases  in  accordance  with  strict  legal- 
ities, but  in  the  light  of  what  appears  most  fair. 
As  such,  the  court,  while  originally  created  to 
deal  with  wills,  has  been  entrusted  with  a  variety 
of  functions  and  the  history  of  the  Probate  and 
Family  Court  Department  is  one  of  steadily 
increasing  authority  over  all  areas  of  domestic 
life. 

To  summarize  each  area  of  current  jurisdiction: 
Adoption : 

Adoption  is  legally  unknown  at  common  law  and  exists 
only  by  statutory  enactment.     The  first  statute  in  Massachusetts 
was  passed  in  1851  giving  probate  courts  jurisdiction  over 
adoption  [St. 1851,  c.324].     Petitions  are  filed  in  the  county  of 
residence  and  are  heard  at  the  bench  or  in  chambers.     In  1963 
probate  courts  received  general  equity  jurisdiction  concurrent 
with  the  Superior  Court  and  the  Supreme  Judicial  Court  in  matters 
of  adoption  [St.  1963,  c.820].     There  is  no  constitutional  right 
to  a  jury  trial  for  adoption.     A  decree  by  a  judge  of  probate 
could  be  appealed  to  the  Supreme  Judicial  Court  [St. 1851,  c.324] 
until  1973,  when  direct  appeal  to  the  Supreme  Judicial  Court  was 
abolished  and  all  appeals  directed  to  the  Appeals  Court. 

Change  of  Name : 

Change  of  name  is  requested  by  petition  [St. 1854, 

c.24]  . 

Marriage : 

The  colonists  never  recognized  common  law  marriage  and 
marriage  in  early  Massachusetts  was  a  civil  contract,  not  a 
religious  ceremony.     During  the  period  of  the  first  charter  it 
was  performed  by  a  magistrate  and  registered  in  the  county  court. 

After  Massachusetts  became  a  royal  province,  marriages  were 
performed  by  a  justice  of  the  peace  in  the  county  of  residence  of 
the  couple  or  by  a  settled  minister  in  the  town  [P. L. 1692-3, 
c.25].     Civil  marriage  in  Massachusetts  is  still  performed  by  a 
justice  of  the  peace  appointed  in  the  county  of  residence. 

Issues  involving  marriage  are  heard  by  the  probate  courts. 
For  example,  in  1887,  probate  courts  were  given  original  juris- 
diction over  married  women's  petitions  for  separate  estates 
[St. 1887,  c.332,  s.2].     Probate  courts  also  have  jurisdiction 
over  annulment  and  affirmation  of  marriages  [St. 1975,  c.400]. 
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Since  marriage  and  divorce  are  regulated  by  statute,  there 
is  no  judicial  discretion.-'-^ 

Divorce : 

During  the  17th  century  divorce  proceedings  were 
reserved  to  the  Court  of  Assistants  [C.L.1639]  and  in  the  pro- 
vincial period  to  the  Governor  and  Council  [ P. L. 1692-3,  c.25, 
s.4;   1698,  c.19]. 

The  Massachusetts  Constitution  provided  that  "all  causes  of 
marriage,  divorce,  and  alimony,  and  all  appeals  from  the  Judges 
of  probate"  continue  to  be  heard  by  the  Governor  and  Council 
until  the  legislature  should  provide  otherwise.     In  1785,  the 
Supreme  Judicial  Court  was  designated  to  hear  all  divorce  cases; 
decrees  could  be  granted  on  grounds  of  impotency  and  adultery 
[St. 1785,  c.69].     In  1887  probate  and  superior  courts  were  given 
concurrent  original  jurisdiction  with  the  Supreme  Judicial  Court 
in  divorce,  alimony  and  custody  [St. 1887,  c.332]  and  in  1922 
probate  courts  received  jurisdiction  over  divorce  [St. 1922, 
c.532;  see  also  St. 1922,  c.542]. 

In  1958  the  probate  courts  were  given  concurrent  juris- 
diction over  the  property  of  divorced  persons  after  the  divorce 
decree  had  become  absolute  [St. 1958,  c.223;  see  also  1963, 
c.  820]  . 

Jury  trials  are  no  longer  conducted  in  the 
probate  courts.     The  statute  establishing  the 
probate  courts  had  provided  for  a  jury  trial 
during  appeal  proceedings  if  the  sanity  of  the 
testator  came  into  question  [St. 1783,  c.46,  s.4] 
and  legislation  in  1895  permitted  equity  and 
probate  causes  to  be  tried  by  a  jury  in  the 
Supreme  Judicial  Court  or  the  Superior  Court 
[St. 1895,  c.116].     After  1919,  where  the  probate 
courts  directed  a  jury  trial,  it  was  held  in  the 
Superior  Court  [St. 1919,  c.274,  s.7].     Jury  trials 
were  eliminated  in  1986  and  all  probate  trials  are 
now  bench  trials  [St. 1986,  c.211]. 

Initially,  appeals  were  directed  to  the 
Supreme  Judicial  Court,  acting  as  the  supreme 
court  of  probate  [St. 1783,  c.46]  and,  in  1890, 
appeals  to  the  Superior  Court  were  allowed  as  well 
[St. 1890,  c.261,  s.2].     Direct  appeal  from  probate 
courts  to  the  Supreme  Judicial  Court  was  abolished 


See  Robbins  v.  Robbins  (140  Mass  528). 
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in  1973  and  all  appeals  now  are  to  the  Appeals 
Court  [St. 1973,  c.1114,  ss.65.9]. 

Although  a  federal  bankruptcy  act  again 
superseded  the  state  statutes  in  1974,  the 
statutory  elimination  of  insolvency  did  not  occur 
until  1978,  when,  under  the  Court  Reorganization 
Act,  the  Probate  and  Insolvency  Court  became  the 
Probate  and  Family  Court  Department  of  the  Trial 
Court  [St. 1978,  c.478].     It  continues  to  have 
jurisdiction  over  the  probate  of  wills,  granting 
of  administration  of  estates  of  deceased  persons, 
appointment  of  guardians  and  conservators, 
granting  of  adoption,  change  of  names,  divorce, 
and  the  annulment  and  affirming  of  marriage. 
Areas  of  domestic  relations,  particularly  relating 
to  children,  such  as  abuse  protection  [St. 1978, 
c.447],  paternity  and  civil  non-support  actions 
[St. 1975,  c.661],  and  foster  care  review  petitions 
[St. 1985,  c.490]  have  been  added.16 

The  Probate  and  Family  Court  Department  is 
administered  by  an  administrative  judge,  who 
manages  the  personnel  and  business  of  the  Depart- 
ment and  who,  after  consultation  with  the  Chief 
Administrative  Judge,  assigns  the  attendance  of 
judges  in  the  Probate  Courts  [St. 1986,  c.174]. 


See  Chapter  209  of  the  General  Laws. 
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The  Land  Court  was  created  by  the  legislature 
in  1898  as  the  Court  of  Registration  by  the 
enactment  of  the  Land  Registration  Act  [St. 1898, 
c.562].     In  1891  the  governor,  in  his  inaugural 
address  and  in  a  special  message  to  the  General 
Court,  had  recommended  the  adoption  of  a  title 
registration  system  based  upon  the  Australian 
Torrens  model.     A  commission  had  been  appointed  by 
the  governor  in  1893  to  study  the  controversial 
proposal,  which  had  engendered  a  series  of 
articles  in  the  legal  literature  as  to  the 
advisability  of  creating  another  system  of  land 
records,  but  this  commission  was  unable  to  agree 
and  reported  two  different  bills  to  the  legis- 
lature.    Ultimately,  in  1897,  the  governor  had 
appointed  Alfred  Hemingway,  Esguire,  as  a  com- 
mittee of  one,  to  draft  a  bill  which  was,  in 
effect,  adopted  as  Statute  1898,  chapter  562. 

The  Court  of  Registration,  which  consisted  of 
one  judge  and  an  assistant  judge,  opened  its  doors 
on  October  14,  1898.     The  Court  had  "exclusive 
jurisdiction  of  all  applications  for  registration 
of  title  to  land  within  the  Commonwealth"  and  was 
initially  created  to  deal  only  with  real  and 
personal  property  (especially  of  deceased  persons) 
and  to  simplify  land  transfers,  while  allowing  for 
security  of  titles  and  economy  of  expense 
[St. 1898,  c.562]. 

In  1900  the  name  was  changed  to  Court  of  Land 
Registration  and  in  1904  to  the  Land  Court.  The 
Land  Court  has  always  been  a  state  court  and  has 
jurisdiction  throughout  the  Commonwealth.  During 
the  century  of  the  Court's  existence,  its 
substantive  jurisdiction  has  been  extended  to 
include  nearly  every  aspect  of  litigation 
affecting  real  property  other  than  specific 
performance  of  contracts. 
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The  Court's  exclusive  jurisdiction  includes  the 
proceedings  for  the  foreclosure  of  and  redemption 
from  tax  titles,  actions  to  recover  freehold 
estates,  petitions  to  require  actions  to  try  title 
to  real  estate,  and  to  determine  the  validity  of 
encumbrances,  petitions  to  discharge  mortgages, 
and  to  establish  power  of  authority  to  transfer  an 
interest  in  real  estate,  petitions  to  determine 
boundaries  of  flats,  county,  city,  town  or 
district,  the  enforceability  of  restrictions,  and 
the  validity  and  extent  of  municipal  zoning 
ordinances  and  by-laws  [St.  1981,  c.658].^- 

The  Court  also  has  concurrent  jurisdiction 
with  the  Superior  Court  in  other  areas  involving 
right,  title  or  interest  in  real  estate.  The 
General  Court  has  conferred  jurisdiction  on  the 
Land  Court  to  hear  appeals  from  zoning  boards  of 
appeals  and  from  planning  boards  [St. 1982, 
c.533] .2 

A  plaintiff  may  file  a  complaint  with  the 
Land  Court  seeking  to  have  his  title  to  a  specific 
parcel  of  land,  shown  on  a  plan  filed  with  the 
complaint  and  prepared  by  a  registered  land 
surveyor  in  accordance  with  Land  Court  rules, 
registered  and  the  boundaries  determined  [St. 1898, 
c.562].     As  established  in  1898,  and  continuing 
until  the  present,  the  Land  Court  has  exclusive 
jurisdiction  of  all  applications  for  registration 
of  title  to  land  within  the  Commonwealth  and  also, 
since  1986,  exclusive  jurisdiction  of  any  matter 
involving  title  to  registered  land  with  two 
exceptions  relating  to  probate  matters  [St. 1986, 
c.  463  ]  . 

After  a  title  examination  by  an  attorney 
appointed  by  the  Court,  a  citation  is  published 
and  posted  by  the  sheriff  on  the  locus  with  notice 
by  certified  mail  to  interested  parties,  including 
abutters,  following.     After  a  trial,  if  the 
plaintiff's  title  is  contested,  or  after  a 


1  See  Chapter  185  of  the  General  Laws  of  1984  for  a  delinea- 
tion of  the  proceedings  under  which  the  Land  Court  has  exclusive 
jurisdiction.     See  also  provisions  of  Chapter  60  (tax  titles)  and 
Chapter  240. 

2  See  G.L.1984,  c.40A,  s.17  (zoning  boards  of  appeals)  and 
c.41,  S.81BB  (planning  boards). 
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judicial  determination  based  on  the  Court  records 
alone,  if  it  is  not,  one  of  the  three  Land  Court 
justices  determines  whether  the  statutory 
standards  have  been  met  for  registration,  or 
confirmation  without  registration,  of  the  plain- 
tiff's title.     Once  the  final  decree  is  entered, 
the  title  for  all  practical  purposes  cannot  be 
attacked  and  subseguent  claims  against  the  owners 
of  the  registered  land  may  be  had  only  against  the 
assurance  fund.^ 

The  original  legislation  provided  for  two 
judges,  one  to  be  commissioned  as  judge  of 
registration  and  the  other  as  assistant  judge, 
both  appointed  by  the  governor  with  the  consent  of 
the  council  [St. 1898,  c.562].     A  third  judge  was 
added  in  1924  [St. 1924,  c.271]  and  there  are  now 
three  justices,  one  of  whom  is  appointed  by  the 
Supreme  Judicial  Court  to  serve  as  administrative 
justice . 

The  Court  usually  sits  in  Boston,  but  it  may 
schedule  trials  in  other  locations  within  the 
Commonwealth  for  the  convenience  of  the  public. 
One  of  the  justices  presides  over  a  trial  and  sits 
without  a  jury;  if  jury  issues  are  framed,  they 
are  sent  to  the  Superior  Court  of  the  appropriate 
county  for  determination  by  a  jury.     There  may  be 
more  than  one  action  heard  at  the  same  time  by  the 
justices  sitting  separately  in  the  same  or 
different  localities. 

The  Land  Court  is  a  court  of  record  and  its 
decisions,  since  1972,  are  appealed  to  the  Appeals 
Court  [St. 1972,  c.740]. 


J  See  G.L.1984,  c.185.     One  tenth  of  one  per  cent  of  the 
assessed  value  is  deposited  in  an  assurance  fund. 
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The  Massachusetts  Housing  Court  Department 
has  "common  law  and  statutory  jurisdiction 
concurrent  with  the  divisions  of  the  district 
court  department  and  the  superior  court  depart- 
ment" over  crimes  and  civil  actions  related  to 
questions  of  human  occupancy,  particularly  housing 
matters  [St. 1978,  c.478,  s.92]. 

The  Housing  Court  of  the  City  of  Boston  was 
created  as  a  court  of  record  by  the  legislature  on 
October  7,  1971  with  the  first  session  set  for 
January  1,  1972  [St. 1971,  c.843].     On  August  9, 
1973  the  legislature  approved  the  creation  of  the 
Housing  Court  of  the  County  of  Hampden,  which  met 
October  1,  1973  [St. 1973,  c.591].     The  Court 
Reorganization  Act  of  1978  repealed  both  of  these 
statutes  and  created  the  Housing  Court  Department 
of  the  Trial  Court  with  a  division  for  Boston  and 
a  division  for  Hampden  County  [St. 1978,  c.478]. 
In  1983,  a  division  for  Worcester  County  was 
created  [St. 1983,  c.575,  s.l],  to  which  the  town 
of  Bellingham  in  Norfolk  County  was  added  in  1985 
[St. 1985,  c.171]. 

In  general,  the  Housing  Court  Department  has 
jurisdiction  over  all  housing  matters.  Specifi- 
cally, the  Department  has  jurisdiction  over  the 
State  Sanitary  Code,  building  regulation  and 
inspection,  fire  precaution,  rubbish  disposal  on 
or  near  public  highways  and  private  property,  and 
"any  other  general  or  special  law,  ordinance,  rule 
or  regulation  as  is  concerned  with  the  health, 
safety,  or  welfare  of  any  occupant  of  any  place 
used,  or  intended  for  use,  as  a  place  of  human 
habitation"   [St. 1971,  c.843,  s.3;  see  also 
M.G.L.A.  185C:3]. 

The  divisions  of  the  Housing  Court  have 
superior  and  general  jurisdiction  and  all  the 
powers  of  the  Superior  Court  in  actions  at  law  and 
suits  in  equity  relating  to  housing  matters 
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[St. 1971,   c.843;   St.   1973,   c.591;   St.  1978, 
c.478].     In  addition,  the  divisions  have  equity- 
jurisdiction  concurrent  with  the  district  courts, 
the  Probate  Court  and  Superior  Court,  the  Appeals 
Court  and  the  Supreme  Judicial  Court.     The  Housing 
Court  Department  also  has  exclusive  original 
jurisdiction  of  actions  on  the  bonds  of  receivers 
[St. 1978,  c.478]. 

Proceedings  in  criminal  cases  are  commenced 
by  complaint,  as  in  the  district  courts,  and  civil 
actions  in  accordance  with  the  Massachusetts  Rules 
of  Civil  Procedure  [St. 1978,  c.478].     Any  civil 
action  falling  within  the  jurisdiction  of  the 
Housing  Court  which  is  pending  in  another  court 
may  be  transferred  to  it.     However,  no  civil 
action  may  be  transferred  out  of  the  Housing  Court 
into  another  department,  except  by  order  of  the 
Supreme  Judicial  Court. 

In  1980,  Gordon  v.  Fay  [382  Mass.   64  (1980)] 
set  a  precedent  that  the  Housing  Court  justice 
could  refer  "doubtful  questions  of  law"  to  the 
Appeals  Court.  Initially  appeals  from  decisions  of 
the  housing  courts  were  taken  directly  to  the 
Supreme  Judicial  Court,  but  in  1985  the  juris- 
diction of  the  Appeals  Court  was  extended  to  the 
review  of  housing  court  decisions  [St. 1985, 
c.314] . 

The  housing  courts  sit  without  juries, 
unless  the  nature  of  a  case  is  such  that  the 
Massachusetts  or  United  States  Constitution 
requires  a  jury  trial.     In  such  a  case,  the  trial 
may  be  held  in  the  housing  court  or  transferred  to 
the  Superior  Court  [St. 1971,  c.843,  s23;  St. 1978, 
c.  478] . 

Housing  matters  can  be  brought  to  the  housing 
court  (or  to  the  district  court  in  areas  without  a 
housing  court),  or,  depending  upon  the  amount 
involved  and  the  type  of  action,  to  the  Superior 
Court.     On  occasion,  the  Supreme  Judicial  Court 
has  original  jurisdiction. 

The  Boston  Housing  Court  has  jurisdiction 
over  cases  arising  within  the  City  of  Boston  and 
holds  hearings  in  the  Suffolk  County  Courthouse. 
The  Hampden  County  Housing  Court  hears  cases  that 
arise  in  Hampden  County;  it  sits  in  the  Superior 
Courthouse  in  Springfield  and,  as  necessary,  in 
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other  courthouses  in  Hampden  County.  Worcester 
County  Housing  Court  hearings  are  held  in  the  City 
of  Worcester  and,  in  addition,  once  a  week  in  both 
the  northern  and  southern  divisions.     For  each 
division,  the  administrative  justice  is  empowered 
to  determine  alternate  locations  for  hearings. 

The  Housing  Court  of  the  City  of  Boston  was 
established  with  one  justice  who  was  required  to 
be  "a  resident  of  the  city  and  a  member  of  the 
bar";  this  was  amended  in  1974  to  two  justices, 
one  chief  and  one  associate  [St. 1974,  c.700].  The 
Hampden  County  court  was  allowed  one  justice,  "who 
shall  be  a  member  of  the  bar,"  with  the  option  to 
appoint  an  associate  or  other  special  judges  for 
assistance.     The  senior  justice  in  each  division 
is  the  first  justice  and  administrative  head  of 
his  division.     There  is  also  an  administrative 
justice  of  the  Department  who  is  the  adminis- 
trative head  of  the  Department  in  addition  to  his 
judicial  powers  and  duties  [St. 1978,  c.478,  s.92]. 

The  Department  has  a  staff  of  housing 
specialists.     The  justices  appoint  these  special- 
ists for  the  purpose  of  providing  expert  knowledge 
about  "the  maintenance,  repair,  and  rehabilitation 
of  dwelling  units;  the  problems  of  landlord  and 
tenant"  and  related  matters.     They  must  be 
familiar  as  well  with  sources  of  funds  and 
services  for  these  areas  and  the  laws  that  apply 
to  these  matters  [St. 1971,  c.843]. 
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The  identification  of  juveniles  as  a  special 
category  under  the  law  can  be  traced  through 
Massachusetts  legislation  from  the  first  years  of 
settlement  in  the  colony.     As  early  as  1641,  the 
General  Court  provided  that  "children,  idiots, 
distracted  persons,  and  all  that  are  strangers  or 
new  comers  to  our  plantation,  shall  have  such 
allowances  and  dispensations  in  any  case,  whether 
criminal  or  others,  as  religion  and  reason  re- 
quires"  [C.L.1641,  c.98,  s.4]. 

Although  juveniles  were  to  be  considered 
separately  under  the  1641  enactment,  those  charged 
with  a  criminal  offense  were  generally  tried  in 
the  criminal  courts  with  adults  and  could  be 
sentenced  to  similar  and  quite  severe  punishment. 
For  example,  in  1646  the  law  provided  that  "if  a 
man  have  a  stubborn  or  rebellious  son,  of  suffi- 
cient years  &  understanding  viz,  16,  which  will 
not  obey  the  voice  of  his  father  or  the  voice  of 
his  mother,  and  that  when  they  have  chastened  him 
will  not  hearken  unto  them,  then  shall  his  father 
Sc  mother,  being  his  natural  parents,   lay  hold  on 
him,  &  bring  him  to  the  magistrates  assembled  in 
Court,  &  testify  unto  them,  by  sufficient  evi- 
dence, that  their  son  is  stubborn  &  rebellious,  & 
will  not  obey  their  voice  &  chastisement,  but 
lives  in  sundry  notorious  crimes,  such  a  son  shall 
be  put  to  death.    (Deuteronomy  22:20,21)" 
[C.L.1646] .1 

The  law  also  allowed  "any  one  magistrate,  by 
warrant  directed  to  the  constable  of  that  town 
where  such  offender  dwells,  upon  complaint,  to 
call  before  him"  any  disobedient  and  disorderly 
child  known  to  disturb  the  rest  of  the  family  and 
"upon  conviction  of  such  misdemeanors,  to  sentence 
him  to  endure  such  corporal  punishment  by  whip- 


Mass.  Recs.  II,  179-80  (4  November  1646);  spelling  modernized. 


96 


THE  COURTS 


ping,  or  otherwise,  as  in  his  judgement  the  merit 
of  the  fact  shall  deserve."     Appeal  was  provided 
to  the  next  county  court  [C.L.1654].^ 

On  the  other  hand,  children  also  had  rights. 
The  records  show  that  at  the  same  meeting  the 
General  Court  provided  that  while  any  child  above 
sixteen  who  should  curse  or  strike  the  natural 
father  or  mother  might  be  put  to  death,  the  Court 
also  added,   "unless  it  can  be  sufficiently 
testified  that  the  parents  have  been  very  unchris- 
tianly  negligent  in  the  education  of  such  child- 
ren, or  so  provoked  them  by  extreme  &  cruel 
correction"  that  the  children  are  forced  to 
protect  themselves  from  death  or  maiming 
[C.L.1646] .3 

Massachusetts  Bay  Colony  Laws  provided  that 
"plaintiffs  and  defendants  in  civil  cases,  before 
any  magistrate,  commissioner,  or  court  of  judica- 
ture, shall  be  twenty-one  years  of  age,  and  for 
all  persons  under  that  age,  their  parents, 
masters,  and  guardians"  shall  plead  for  them 
[ C.L. 1668 ] . ^    Parents  and  masters  had  obligations 
to  educate  and  train  children.     At  the  same  time, 
the  laws  allowed  town  selectmen  "with  the  help  of 
two  magistrates,  or  the  next  county  court  for  that 
shire"  to  take  unruly  or  stubborn  children  or 
apprentices  from  their  parents  or  masters  and 
place  them  with  other  masters  until  the  boys  were 
twenty-one  and  the  girls  eighteen  years  of  age 
[C.L.1642,  c.22,  s.l]. 

Familial  authority  and  responsibility  were 
reinforced  by  the  requirement  that  "no  single 
person  of  either  sex,  under  the  age  of  twenty-one 
years,  shall  be  suffered  to  live  at  their  own 
hand,  but  under  some  orderly  family  government" 
[P. L. 1703-4,  c.14].     Where  necessary,  judges  of 
probate  were  empowered  to  appoint  guardians 
[P. L. 1725-6,  c.245]. 

It  was  not  until  the  19th  century  that 
juvenile  offenders  were  set  apart  from  adults. 


Mass.  Recs.  Ill,  355  (22  August  1654). 
Mass.  Recs.  II,  179  (4  November  1646). 
Mass.  Recs.   IV  (Pt.2),   397   (14  October  1668). 
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One  of  the  first  examples  was  the  provision  that 
boys  under  sixteen  and  all  females  sentenced  to 
prison  were  to  be  sent  to  a  house  of  correction  or 
a  county  jail  and  not  to  a  state  prison  [St. 1836, 
c.143].     Legislation  passed  in  1870  called  for 
visiting  agents  to  be  appointed  who  would  investi- 
gate cases  and  attend  the  trial  to  protect  the 
interest  of  the  child.     The  Act  set  separate 
hearings  in  the  probate  court  for  juveniles  under 
the  age  of  16,  provided  the  offence  with  which  the 
child  had  been  charged  was  not  punishable  by  life 
imprisonment.     Procedures  differed  slightly  in 
Suffolk  County  where  juveniles  were  to  "have 
complaints  against  them  heard  and  determined,  by 
themselves,  separate  from  the  general  and  ordinary 
business"  in  the  police  and  municipal  courts 
[St. 1870,  c.359,  s.7]. 

While  probate  courts  handled  family  law 
issues  involving  juveniles,  jurisdiction  over 
juvenile  offenders  was  shared  with  the  district 
courts.     In  1872  certain  justices  of  the  peace 
were  designated  trial  justices  of  juvenile 
offenders  and  commissioned  to  have  jurisdiction 
concurrent  with  that  of  the  judges  of  probate  in 
matters  concerning  juvenile  offenders  [St. 1872, 
c.358].     In  1874,  the  jurisdiction  of  some  trial 
justices  in  Suffolk  County  became  exclusively 
limited  to  dealing  with  delinguent  youths  [St. 
1874,  c.258].     Three  years  later,  "all  the  power, 
authority  and    jurisdiction  that  trial  justices  of 
juvenile  offenders  now  have"  was  given  to  the 
police,  municipal,  and  district  courts  as  well  as 
to  all  trial  justices  [St. 1877,  c.210  and  c.211]. 
The  year  1877  also  marked  the  beginning  of 
juvenile  sessions  in  which  "offenders  shall  be 
tried  separate  and  apart  from  the  trial  of  other 
criminal  cases,  at  suitable  times  to  be  designated 
therefor  by  said  courts,  to  be  called  the  session 
for  juvenile  offenders,  of  which  session  a 
separate  record  and  docket  shall  be  kept"  [St. 
1877,  c.210]. 

The  first  specialized  juvenile  court  was 
established  in  Boston  in  1906  for  the  purpose  of 
trying  juvenile  delinguents.     Youthful  offenders 
were  to  be  treated,   "not  as  criminals,  but  as 
children  in  need  of  aid,  encouragement  and 
guidance."    A  delinquent  child  was  defined  as  "any 
boy  or  girl  between  the  ages  of  seven  and  seven- 
teen years,  who  violates  any  city  ordinance  or 
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town  by-law,  or  commits  an  offence  not  punishable 
by  death  or  life  imprisonment."    A  wayward  child 
was  one  who  "habitually  associates  with  vicious  or 
immoral  persons  or  who  is  growing  up  in  circum- 
stances exposing  him  or  her  to  lead  an  immoral, 
vicious  or  criminal  life."    The  juvenile  court  was 
to  be  concerned  with  the  "care,  custody  and 
discipline  of  the  children  brought  before  it  and 
approximate  as  nearly  as  possible  that  which  they 
should  receive  from  their  parents."  Proceedings 
were  not  to  be  criminal  proceedings  and  any 
adverse  finding  could  be  appealed  to  the  Superior 
Court  [St. 1906,  c.413]. 

The  establishment  of  the  Boston  Juvenile 
Court  reduced  some  of  the  caseload  in  the  district 
and  municipal  courts  in  the  Boston  area,  which  had 
previously  held  juvenile  sessions  for  delinguent 
children  in  addition  to  their  other  duties.  It 
remained  the  only  juvenile  court  until  1969  when 
juvenile  courts  were  established  in  Worcester  and 
Springfield  [St. 1969,  c.859];  a  juvenile  court  was 
established  in  Bristol  County  in  1972  [St. 1972, 
c.731].     In  all  other  locations  (that  is,  except 
Boston,  Worcester,  Springfield,  and  Bristol 
County) ,  juvenile  court  proceedings  are  held  in 
juvenile  sessions  of  the  district  court  of  the 
county  in  which  the  offense  was  committed. 

Legal  matters  involving  children  come  within 
the  jurisdiction  of  several  courts.     The  Probate 
Court  has  jurisdiction  over  guardians  of  minors, 
adoptions,  petitions  to  dispense  with  consent  for 
adoption,  petitions  by  the  Department  of  Social 
Services  to  take  responsibility  for  a  child,  and 
domestic  relations  actions  such  as  divorces, 
separations  and  support. 

Cases  involving  children  who  are  neglected, 
delinquent,  school  truants,  school  offenders,  and 
adults  who  contribute  to  the  delinquency  of  a 
minor  are  heard  in  juvenile  sessions  of  the 
district  courts  or  the  specialized  juvenile 
courts. ^    Non-support  cases  in  which  the  defend- 
ants are  adults  and  which  do  not  arise  out  of  care 
and  protection  proceedings  are  heard  in  district 
court  sessions.     Children  between  ages  14  and  17 
may  be  bound  over  to  the  Superior  Court  for  trial 


5  See  1973  H.  Doc.  6864. 
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as  adults  if  certain  statutory  criteria  are  met. 
A  "sexually  dangerous  person"  proceeding  may  be 
initiated  in  the  Superior  Court  against  a  juvenile 
who,  after  being  transferred  from  a  juvenile 
court,  was  tried  and  convicted  as  an  adult  of  a 
sexual  offense. 

The  United  States  Supreme  Court  has  held  that 
juvenile  hearings  must  meet  standards  of  due 
process  and  fair  treatment  [In  re  Gault  387  U.S.  1 
(1967).]     A  child  against  whom  a  delinguency 
complaint  has  been  issued  receives  a  summons  to 
appear  in  court  as  do  the  parents  of  the  child.  A 
probation  officer,  who  is  responsible  for  investi- 
gating the  child's  past  history  at  home  and  at 
school,  also  appears.     These  hearings  are  closed 
to  outside  observers. 

The  standard  of  proof  in  a  juvenile  hearing 
is  that  the  allegation  must  be  proven  beyond  a 
reasonable  doubt  [G.L.1984,  c.119,  s.58]. 
Dispositions  in  juvenile  matters  are  not  punitive, 
but  rather  are  treatment-oriented.     In  a  case  in 
which  the  child  is  found  to  be  a  delinguent,  there 
are  several  alternatives  for  disposition  of  the 
case.     The  court  may  place  the  case  on  file  or 
place  the  child  in  the  care  of  a  probation  officer 
or  commit  the  child  to  the  custody  of  the  Depart- 
ment of  Youth  Services. ^ 

A  commitment  to  the  Department  of  Youth 
Services  may  be  suspended,  with  the  juvenile 
placed  on  probation.     Restitution  may  be  required 
as  a  condition  of  probation.     Where  the  evidence 
is  sufficient  to  warrant  a  finding  of  delinquent, 
the  court  may  continue  the  case  without  a  finding 
and,  with  the  consent  of  one  parent,  place  the 
child  on  probation.     At  the  conclusion  of  the 
supervisory  period,  the  case  will  be  dismissed  if 
the  juvenile  has  complied  with  whatever  conditions 
the  court  may  have  imposed. 

A  criminal  proceeding  cannot  be  commenced 
against  a  person  under  seventeen  unless  a  delin- 
quency complaint  is  issued  and  subsequently 
dismissed  after  a  transfer  hearing  held  in  the 
juvenile  court.     If  a  juvenile  between  14  and  17 


b  Youth  Service  Board  established  by  St. 1948,  c.310; 
Department  of  Youth  Services  by  St. 1969,  c.838. 
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years  of  age  has  previously  been  committed  to  the 
Department  of  Youth  Services  and  has  committed  a 
felony,  or  has  committed  an  offense  involving  the 
infliction  or  threat  of  serious  bodily  harm,  the 
court  is  allowed  to  initiate  a  transfer  hearing. 
Upon  a  finding  of  probable  cause  --after  a  "Part 
A"  hearing--  the  court  must  hold  a  second  hearing 
--a  "Part  B"  hearing--  to  consider  evidence  which 
relates  to  the  child's  amenability  to  rehabili- 
tation within  the  juvenile  system  [St. 1975, 
c.840] . 

If,  at  the  conclusion  of  the  Part  B  hearing, 
the  judge  finds,  on  the  basis  of  clear  and 
convincing  evidence,  that  the  juvenile  presents  a 
significant  danger  to  the  public  and  is  not 
amenable  to  rehabilitation  as  a  juvenile,  those 
findings  and  the  supporting  subsidiary  findings 
are  reduced  to  writing.  The  court  then  dismisses 
the  delinquency  complaint  and  issues  a  criminal 
complaint  which,  after  arraignment  of  the  defend- 
ant thereon,  is  sent  to  the  grand  jury.     If  the 
judge  concludes  that  the  juvenile  court  should 
retain  its  jurisdiction,  the  delinquency  complaint 
is  heard  on  the  merits  before  a  different  judge  in 
the  juvenile  court.     If  transferred,  the  case  will 
be  heard  in  the  Superior  Court  as  an  adult 
criminal  matter. 

Apart  from  transfer  proceedings,  in  a 
delinquency  matter  where  the  alleged  offense  is 
committed  prior  to  the  juvenile's  seventeenth 
birthday  but  the  person  is  not  apprehended  until 
after  the  eighteenth  birthday,  if  the  court 
determines  that  there  is  probable  cause  to  believe 
that  the  person  committed  the  offense,  the  court 
may  bind  the  case  over  to  the  Superior  Court  if 
the  public  interest  so  requires,  or  the  court  may 
discharge  the  person  if  satisfied  that  discharge 
is  consistent  with  the  protection  of  the  public. 

Juvenile  trials  on  complaints  of  delinquency 
are  non-criminal  proceedings  but  are  governed  by 
the  Massachusetts  Rules  of  Criminal  Procedure.  A 
juvenile  who  waives  a  jury  trial  in  the  first 
instance,  and  has  a  hearing  on  the  complaint 
before  a  judge,  can  appeal  for  a  trial  de  novo  in 
the  juvenile  appeals  session  of  the  district  or 
juvenile  court  from  either  an  adjudication  of 
delinquency  or  from  a  commitment  to  the  Department 
of  Youth  Services  [St. 1978,  c.478].     While  there 
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is  no  federal  constitutional  right  to  appellate 
review  of  a  juvenile  court  adjudication, '  in 
Massachusetts  there  is  a  statutory  right  to 
appellate  review  of  a  delinguency  adjudication  in 
the  juvenile  appeals  session  after  a  guilty 
verdict  by  a  jury,  or  a  guilty  finding  by  a  judge 
where  the  right  to  a  jury  has  been  waived. 

In  addition  to  their  jurisdiction  over 
delinquency  matters,  the  Juvenile  Court  Department 
and  the  juvenile  sessions  of  the  District  Court 
Department  have  jurisdiction  over  "care  and 
protection"  proceedings.     In  these  cases,  the 
Department  of  Social  Services  seeks  to  have  the 
court  remove  a  child  from  the  custody  of  the 
parents  on  the  ground  that  they  are  unfit  to 
provide  the  necessary  care  for  the  child.  The 
Department  must  prove  parental  unfitness  by  clear 
and  convincing  evidence.     If  that  burden  of  proof 
is  sustained,  the  court  may  commit  the  child  to 
the  Department  until  the  age  of  18  or  until  the 
purpose  of  the  commitment  has  been  achieved. 

Alternatively,  the  court  may  allow  physical 
custody  of  the  child  to  remain  with  the  parents, 
or  with  a  guardian  or  other  qualified  individual 
or  custodian,  subject  to  compliance  with  whatever 
conditions  the  court  imposes,  or  make  any  other 
appropriate  order  for  care  and  custody  of  the 
child.     The  cases  of  those  who  have  been  committed 
to  the  Department,  and  who  have  been  placed  in 
foster  care,  are  reviewed  periodically  by  the 
court  (initially  within  18  months  of  the  commit- 
ment and  every  12  months  thereafter) ,  in  order  to 
evaluate  the  Department's  plan  for  the  child's 
future  needs. 

When  a  care  and  protection  case  is  pending  in 
a  juvenile  court,  and  some  other  type  of  proceed- 
ing involving  the  same  child  is  commenced  in  a 
probate  or  district  court,  that  proceeding  may, 
upon  request  of  a  party  be  transferred  to  the 
juvenile  court  for  trial  or  disposition  upon  the 
conclusion  of  the  care  and  protection  matter. ^ 


7  In  re  Gault  387  U.S.   1  (1967). 

8  The  consolidation  of  cases  involving  the  same  individual 
is  permitted  by  the  unified  court  system  resulting  from  the  Court 
Reorganization  Act  of  1978. 
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Another  type  of  case  coming  within  the 
jurisdiction  of  juvenile  courts  is  "Children  In 
Need  of  Services"   (CHINS)  proceedings.  The 
court's  objective  in  these  cases  is  to  provide 
appropriate  resources  to  children  exhibiting 
behavior  patterns  which  do  not  constitute  "delin- 
quency" but  which  manifest  certain  problems  that 
could  ultimately  lead  to  delinquent  acts.  There 
are  four  categories  of  CHINS  cases:  runaway, 
stubborn  child,  truancy,  and  habitual  school 
offender.     Until  the  1973  "decriminalization" 
legislation,  such  behavior  was  treated  as  a  delin- 
quency matter  [St. 1973,  c. 1073]. 9 

These  cases  are  commenced  by  the  filing  of  an 
application  for  a  CHINS  petition  by  a  parent  or 
guardian  or  police  officer  (in  runaway  and 
stubborn  child  situations),  or  by  a  supervisor  of 
attendance  (in  truancy  and  school  offender 
matters).     The  court  makes  available  a  range  of 
social,  educational  and  other  services,  through 
its  probation  officers  and  through  referrals  to 
agencies  (including  the  Department  of  Social 
Services)  and  programs.     The  majority  of  CHINS 
cases  are  resolved  --without  any  formal  hearing 
before  a  judge--  by  the  child's  participation  in 
whatever  services  are  arranged  through  the  court. 
However,  any  child  as  to  whom  a  CHINS  petition  is 
issued  has  a  right  to  refuse  services  and  have  a 
trial  by  a  jury  of  six,  or  by  a  judge  if  the  right 
to  a  jury  is  waived,  on  the  question  whether  he  or 
she  is  a  "child  in  need  of  services"  within  the 
statutory  meaning  of  that  term  and  as  alleged  in 
the  petition.     At  such  a  trial,  it  must  be  proved 
beyond  a  reasonable  doubt  that  the  child  is  in 
need  of  services. 

Juvenile  court  jurisdiction  also  includes 
certain  criminal  offenses  committed  by  adults,  the 
victims  of  which  are  children:     contributing  to 
the  delinquency  of  a  child  [G.L.  c.119,  s.63]; 
failure  to  cause  a  child  under  16  to  attend  school 
[G.L.  c.76,  s.2];  failure  on  the  part  of  a  parent 
to  provide  reasonable  support  for  a  child  where 


y  See  the  pre-1973  amendment  versions  of  G.L.  c.272,  s.53 
(penalizing  stubborn  children  and  runaways),  G.L.  c.119,  ss.52, 
54,  56,  57,  58,  60,  60A  (referring  to  "wayward"  children),  and 
now-repealed  G.L.  c.77  (concerning  school  offenders). 
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such  failure  is  founded  upon  the  same  allegations 
as  a  pending  care  and  protection  proceeding 
[G.L.  c.273,  s.2];  and  failure  to  comply  with  a 
support  order  issued  in  connection  with  a  care  and 
protection  case  [G.L.  c.273,  s.15]. 

The  juvenile  courts  were  organized  as  the 
Juvenile  Court  Department  as  part  of  court 
reorganization  in  1978  with  an  administrative 
justice  who  manages  the  personnel  and  other 
business  of  the  Department. 
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INTRODUCING  THE  RECORDS 


Each  Massachusetts  court  has  a  clerk, 
register,  or  recorder  who  keeps  the  records  of  the 
court . 

The  first  inventory  of  Massachusetts  judicial 
records  appears  in  a  printed  compilation  of  the 
General  Laws  in  an  "Act  for  Keeping  Records  of 
Judgments  and  Evidence,  September  1639."  One 
hundred  and  ten  "records  of  the  evidence,  where- 
upon the  verdict  &  judgment  in  cases"  were  based 
were  reported  to  have  accumulated  [C.L.163  9, 
c.3].l    The  General  Court  noted,  however,  that 
there  were  many  judgments  of  which  no  records  were 
kept  and,  since  these  records  "would  be  of  good 
use  for  precedent  to  posterity,  &  a  relief  to  such 
as  shall  have  just  cause  to  have  their  cases 
reheard  &  reviewed,"  ordered  that  "henceforward 
every  judgment,  with  all  the  evidence,  be  recorded 
in  a  book,  to  be  kept  to  posterity"   [C.L.1639], 2 
The  next  three  and  one  half  centuries  have  seen  a 
struggle  to  keep  up  with  the  burgeoning  case  files 
and  records. 

In  addition  to  judicial  cases,  other  records 
--wills,  administrations,  and  inventories,  and 
records  of  births,  marriages,  and  deaths,  as  well 
as  records  of  houses  and  lands--  were  also  to  be 
kept.     In  order  that  all  records  "which  are  of 
special  &  public  concernment"  might  be  safely 
preserved  for  the  "good  of  present  &  succeeding 


1  Charters  and  General  Laws  of  the  Colony  and  Province  of 
Massachusetts  Bay  (1814),  published  by  order  of  the  General 
Court.     The  report  of  110  records  does  not  appear  in  the  text  in 
Mass.  Recs. 

2  Mass.  Recs.  I,   275   (9  September  1639). 
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ages,"  they  were  to  be  stored  in  a  "strong  press 
made  of  very  firm  oak  planks"  with  "three  strong 
locks  of  several  works."     For  judicial  records 
there  was  to  be  a  similar  oak  press  at  the  place 
where  each  court  of  record  sat,  with  two  locks, 
one  key  in  the  hands  of  the  elder  judge  of  the 
court  and  the  other  with  the  secretary  or  recorder 
of  the  court  [  C.L.  1647  ]  .       Clerks,  recorders  and 
registers  have  stored  records  in  the  individual 
courthouses  ever  since. 

Unlike  English  court  practices  of  the  17th 
century,  all  Massachusetts  court  records  were  in 
English.     All  testimonies  were  given  in  writing 
and,  with  all  other  written  materials  in  the  case, 
were  submitted  with  the  verdict  by  the  jury  to  the 
clerk  of  the  court  [C.L.1650].^     Complaints  that 
many  documents  were  so  badly  penned  as  to  be 
illegible  led  to  an  order  that  the  magistrate  was 
to  see  to  the  guality  of  the  handwriting  [C.L. 
1652]. The  typewriter  and  the  printing  press 
have  reduced  that  concern. 

All  "rolls,  records  or  registers  of  any  court 
or  office"  were  public  records  which  "every 
inhabitant  of  the  country  shall  have  free  liberty 
to  search  and  view"  and  to  have  a  transcript. 
That  has  not  changed,  although  the  penalty  for 
defacing  records  has.     In  1652,  the  General  Court 
imposed  treble  damages  or  two  months  imprisonment 
or  two  hours  in  the  pillory  in  Boston  market  with 
a  paper  over  the  offender's  head  reading  in 
capitals  "A  DEFACER  OF  RECORDS";  the  penalty  was 
to  be  determined  by  the  county  court  [C.L. 1652]. ^ 

Clerks  were  appointed  by  the  courts  [C.L. 
1647].'  "Whereas  it  is  of  great  moment  in  the 
administration  of  justice  that  all  matters  of 


3 

Mass . 

Recs . 

II, 

208 

( 11  November  1647 ) . 
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Mass . 

Recs . 

III, 

211 

-12   ( 15  October  1650) . 
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Mass . 

Recs . 

III, 

260 

( 27  May  1652) . 
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Mass . 

Recs . 

III, 

263 

( 27  May  1652)  . 
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Mass . 

Recs . 

II, 

188 

(20  May  1647).     The  courts  continued 

to  appoint  their  own  clerks  in  the  provincial  period  [P. L. 1701-2, 
c.5]  . 
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records  should  be  factfully  entered  and  kept," 
said  the  General  Court,  the  clerks  or  recorders 
were  to  "truly  &  fairly  enter  and  record  all  acts 
and  judgments"  and  to  "safely  and  faithfully  keep 
and  preserve  the  said  records."     In  addition,  they 
were  to  "deliver  executions,  decrees,  or  orders  to 
persons  concerned,"  and  to  make  "true  copies"  when 
requested  [C.L.1674].8 

A  century  later,  in  1762,  the  legislature 
noted  that  complaints  had  been  "frequently  made" 
of  several  clerks  and  registers  who  were  "remiss 
and  negligent  in  keeping  up  the  records,"  with  the 
result  that  "great  mischiefs  have  arisen." 
Legislation  was  enacted  requiring  clerks  to  post 
bonds,  ordering  judges  to  inspect  the  records,  and 
stipulating  that  a  bond  was  forfeit  if  records 
were  more  than  six  months  delinquent.     The  bonds 
of  those  who  failed  "to  keep  records  seasonably 
and  in  good  order"  could  be  sued  on,  including  the 
estates  of  deceased  clerks  [ P . L . 1762-63 ,  c.24]. 
This  legal  and  financial  burden  on  clerks  still 
stands . 

The  Massachusetts  Constitution,  adopted  in 
1780,  provided  that  all  judicial  officers  and 
registers  of  probate  were  to  be  appointed  by  the 
governor  with  the  advice  and  consent  of  the 
council  [Chapter  II,  Sec.   I,   IX].     This  was 
changed  by  Amendment  Article  XIX,  which  required 
that  the  register  of  probate  and  the  clerk  of  the 
courts  be  elected  by  the  people  in  each  county. ^ 
All  other  clerks  and  the  Recorder  of  the  Land 
Court  are  appointed  by  the  governor  with  the 
advice  and  consent  of  the  council,  except  for  the 
Clerk  of  the  Appeals  Court,  who  is  appointed  by 
the  Court. 

"An  Act  for  the  More  Safe  Keeping  the  Records 
of  the  Several  Courts  of  Justice,  and  the  Records 
of  Deeds  Within  this  Government"  continued  the 
earlier  requirements  that  clerks  and  registers 
give  bonds  that  they  would  keep  the  records  of  the 
courts  assigned  to  them  up  to  date  and  "in  good 


8  Mass.  Recs.  V,   3   (27  May  1674). 

°  The  clerk  of  the  courts  designates  the  person  who  serves 
simultaneously  as  Clerk  of  the  Supreme  Judicial  Court,  of  the 
Superior  Court  and  of  the  County  Commissioners  in  each  county. 
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order,"  and  would  make  alphabets  to  the  records. 
Justices  and  judges  were  to  inspect  the  records 
and  the  county  treasurer  was  instructed  to  recover 
on  the  bonds  of  any  delinquents   [St. 1786,  c.57].10 

Parenthetically,  after  the  Revolution  "the 
Original  Papers  belonging  to  the  Clerk's  Office  of 
the  Superior  Court  of  Judicature,  &c.  of  this 
State,   lay  unfiled  and  in  great  Disorder,  in  one 
or  more  of  the  upper  Rooms  of  the  State-House." 
Since  "it  is  of  great  Importance  to  the  good 
People  of  this  State"  that  the  papers  be 
"collected,  assorted  and  filed,  so  that  attested 
Copies  of  the  same  may  be  regularly  obtained,"  one 
of  the  clerks  was  appointed  to  "assort  and  file 
the  same,  and  preserve  the  same  in  his  Custody" 
[St. 1779-80,  c.5].     However,  this  task  was  not 
completed  until  the  twentieth  century:     Clerk  of 
the  Supreme  Judicial  Court  John  Noble  and  his 
staff  worked  from  1887  to  1904  completing  the 
arrangement  and  indexing  of  what  have  become 
nationally  known  as  the  Suffolk  Files  of  early 
court  records. H 

While  the  clerks  of  court  and  registers  of 
probate  are  legally  responsible  for  the  care  and 
preservation  of  court  records,  the  Supreme 
Judicial  Court  has  authority  over  their  disposi- 
tion [St. 1939,  c.157;  G . L . 221 : 27a ] .     Under  Supreme 
Judicial  Court  Rule  3:09  certain  obsolete  records 
could  be  destroyed  or  delivered  for  safekeeping  to 
an  approved  facility.     The  guidelines  called  for 
the  retention  of  all  original  pre-1800  papers  and 
of  all  docket  books  and  indices  to  the  dockets. 
The  clerk  could,  however,  weed  files  of  other 
documents . 


1U  This  statute  was  directed  to  Supreme  Judicial  Court 
clerks,  General  Sessions  and  Common  Pleas  clerks,  Probate 
registers,  and  Maritime  (Court  of  Admiralty)  registers. 

Later  codifications  show  the  requirements  continued: 
P. S. 1882,  c.159;   1902,  c.165  made  the  same  provisions,  but 
altered  the  inspection  of  Supreme  Judicial  Court  records  in  every 
term  and  of  the  other  courts  "from  time  to  time"  to  inspection  in 
the  first  sitting  of  each  year. 

11  John  Noble  has  described  the  work  in  "The  Early  Court 
Files  of  Suffolk  County,"  Colonial  Society  of  Massachusetts, 
Trans. ,   III   (1895-1897),   317-26.     The  Suffolk  Files  Collection  is 
inventoried  in  the  section  on  the  Supreme  Judicial  Court. 
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SJC  Rule  3:09  was  revised  by  SJC  Rule  1:11 
(effective  January  1,  1981)  which  allows  clerks  to 
destroy  file  papers  according  to  a  formula  for 
selective  retention.12    All  appellate  court 
records  are  retained  but  disposition  schedules 
have  been  developed  for  the  Trial  Court  Depart- 
ments.    Under  these  schedules,  docket  books, 
extended  records  books,  and  early  files  are 
retained  but  certain  19th  and  20th  century  file 
papers  may  be  destroyed  after  public  notice. 

Court  records  are  maintained  by  the  clerk  of 
the  court  which  has  geographical  jurisdiction  of 
the  case,  no  matter  where  the  case  is  actually 
heard.     The  legislature  has  allowed  clerks,  within 
certain  guidelines,  to  move  records  into  the 
custody  of  other  parties  [St.     1973,  c.705]  and  an 
agreement  between  the  Supreme  Judicial  Court  and 
the  Secretary  of  State  permits  records  to  be  moved 
to  a  Judicial  Archives  at  the  State  Archives 
Facility  at  Columbia  Point  in  Boston.  However, 
the  control  of  the  records,  and  presumably  the 
financial  liability  for  their  care,  remains  with 
the  clerks  individually.     It  has  been  that  way 
since  the  17th  century. 

A  judicial  record  is  a  precise  history  of  a 
suit  from  commencement  to  termination,  including 
conclusion  of  law.     The  records  of  all  courts  are 
organized  into  three  basic  series.     The  first  is 
docket  books  in  which  all  cases  are  listed  by  term 
of  court.     The  second,  file  papers,  consists  of 
all  documents  submitted  in  cases,  usually  filed 
together  by  case  under  a  single  docket  number 
within  each  term.     The  third,  extended  records 
books,  provides  narrative  summaries  of  cases  and 
is,  for  many  courts,  the  only  indexed  series. 
Records  books  indices  are  in  individual  volumes, 
often  covering  only  a  single  year;  there  is  no 
cumulative  index  and  no  cross-reference  to  docket 
number . 


lz    The  development  of  the  formula  is  described  in  Michael 
Hindus,  et  al. ,  The  Files  of  the  Massachusetts  Superior  Court 
(1979).     SJC  Rule  8  covers  stenographic  notes  of  testimony. 


See  following  section,  "Records  Descriptions." 
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The  lack  of  easy  access,  particularly  to  case 
file  papers,  has  been  the  major  impediment  to 
research  in  court  records.     Researchers  should 
prepare  their  inquiries  as  precisely  as  possible, 
with  names  and  dates,  before  beginning  to  examine 
the  records.     Fishing  expeditions  are  profitless 
for  any  but  the  most  unhurried  and  general 
research  purposes.     Specific  and  focused  inquiry, 
however,  can  be  extremely  fruitful. 

The  language  of  legal  forms  has  always  been 
set  by  the  legislature.     In  addition  to  the  formal 
text,  there  are  also  standard  phrases  used  in 
pleadings  and  researchers  should  be  aware  that 
some  of  the  most  vivid  language  in  a  brief  may  be 
"surplusage"  or  "boilerplate."     For  example,  an 
18th  century  criminal  complaint  of  an  assault 
"with  force  and  armes...so  that  life  was  despaired 
of"  is  a  formulary  allegation  which  appears  over 
and  over.     For  another  example,  early  civil 
actions  of  trover  always  state  that  the  plaintiff 
"casually  lost"  his  goods  and  the  defendant 
"found"  them,  whatever  the  actual  facts  of  the 
case.     Researchers,  therefore,  would  find  it 
helpful  to  examine  a  number  of  cases  in  addition 
to  those  applicable  to  their  own  research  in  order 
to  become  familiar  with  the  standards  of  pleading 
and  language  in  general  use. 

Researchers  without  experience  in  using  legal 
records  may  find  a  few  simplified  definitions 
helpful . 

Court  cases  are  either  criminal  or  civil 
actions.     They  are  initiated  by  the  plaintiff  in 
the  court  which  has  the  authority  (jurisdiction) 
to  decide  that  kind  of  case  in  the  geographical 
area  (venue)  in  which  the  events  leading  to  the 
case  occurred.     In  almost  all  cases,  decisions  can 
be  appealed  to  a  higher  level. 

Criminal  actions  are  brought  by  the  state, 
acting  on  behalf  of  the  society,  against  a  party 
who  is  charged  with  a  public  offense  which 
violates  the  public  peace  and  welfare  as  defined 
in  the  criminal  statutes.     Minor  criminal  acts  are 
misdemeanors  and  serious  crimes,  with  more  serious 
penalties,  are  felonies.     Criminal  actions  are 
instituted  by  a  public  officer,  such  as  a  district 
attorney  or  attorney  general,  acting  on  a  com- 
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plaint,  an  information,  an  indictment  or  a 
presentment  by  a  grand  jury. 

Civil  cases  are  private  actions  brought  by 
one  party,  the  plaintiff,  against  another  party, 
the  defendant.     Equity  actions  seek  relief  or 
damages  in  situations  not  covered  by  legislative 
enactment  but  where  fairness  and  justice  require 
adjudication,  particularly  in  regard  to  fiduciary 
obligations  such  as  bonds  and  trusts. 

The  most  frequently  used  forms  of  action  in 
civil  cases  in  Massachusetts  before  common  law 
writs  were  abolished  in  1852  were  debt  (to  recover 
a  specific  sum  of  money),  case  (to  recover  damages 
for  injuries  resulting  from  action  not  necessarily 
wrongful),  and  trespass  on  the  case  (to  recover 
damages  for  injuries  resulting  from  a  wrongful  act 
of  another).     In  a  civil  case,  a  defendant  who 
does  not  respond  loses  the  case  by  default.  A 
plaintiff  who  abandons  a  case  or  fails  to  produce 
evidence  loses  by  a  judgment  of  non-suit. 

Researchers  using  court  records  dating  from 
1630  to  1800  are  advised  to  consult  the  Colonial 
Society  of  Massachusetts  volume,  Law  in  Colonial 
Massachusetts ,  edited  by  Daniel  R.  Coquillette, 
Robert  J.  Brink,  and  Catherine  S.  Menand.  The 
articles  on  sources  in  Part  II  include  "Court 
Records  as  Sources  for  Historical  Writing"  by 
William  E.  Nelson  (which  describes  the  records 
themselves  and  explains  rules  of  pleading  and 
procedure)  and  "A  Guide  to  the  Court  Records  of 
Early  Massachusetts"  by  Michael  S.  Hindus  (which 
includes  an  inventory  and  glossary) ,  as  well  as 
other  aids  to  research. 

William  Jeffrey,  Jr.,  Early  New  England  Court 
Records  (1954)  offers  a  bibliography  of  published 
materials  to  which  should  be  added  David  T.  Konig, 
ed. ,  Plymouth  Court  Records,   1686-1859,   16  volumes 
(1982),  and  Joseph  H.   Smith,  Colonial  Justice  in 
Western  Massachusetts,  1639-1702  (1961). 

Carroll  D.  Wright,  Report  on  the  Custody  and 
Condition  of  the  Public  Records  of  Parishes, 
Towns,  and  Counties   (1889)   is  an  inventory  of 
public  records  conducted  by  a  state-appointed 
Record  Commissioner.     It  notes  all  of  the  extant 
records  books  of  each  court  in  each  county. 
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Richard  L.  Bowen,  Massachusetts  Records 
(1957)  is  subtitled  "A  Handbook  for  Genealogists, 
Historians,  Lawyers,  and  other  Researchers."  It 
provides  an  historical  summary  and  a  county-by- 
county  report  on  the  location  of  public  records. 
The  official  seals  used  by  the  Commonwealth  and 
the  counties  are  reproduced. 

Some  colonial  judicial  materials  are  to  be 
found  in  the  Massachusetts  Archives  series  at  the 
State  Archives.     See  particularly  those  subseries 
titles  noted  in  the  section  below  on  the  Probate 
and  Family  Court  Department. 

Researchers  looking  for  naturalization 
information  should  begin  with  the  National 
Archives  and  Records  Administration  because  of  the 
number  of  courts  which  have  had  jurisdiction.  The 
National  Archives  has  an  alphabetical  index  for 
individuals  naturalized  since  1790.     The  index 
indicates  the  court  in  which  the  naturalization 
papers  are  filed  and  the  certificate  number.  A 
researcher  can  then  go  to  the  appropriate  court  to 
look  at  the  original  records  which  contain  more 
information  than  do  the  records  at  the  National 
Archives.     Since  1790,  the  federal  district  and 
circuit  courts  have  had  concurrent  jurisdiction 
over  naturalization  with  various  state  courts. 
The  Massachusetts  courts  are  lists  in  the  section 
on  Special  Courts  below. 
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SUPREME  JUDICIAL  COURT 


The  records  of  the  Court  of  Assistants  and  of  the  Superior 
Court  of  Judicature  are  in  the  Suffolk  Files  Collection  of  early 
court  records  on  deposit  in  the  Judicial  Archives  at  the  State 
Archives  Facility  at  Columbia  Point  in  Boston. 


COURT  OF  ASSISTANTS  1630-1692 

Extant  records  of  the  Court  of  Assistants  consist  of  one 
extended  records  book  (1673-1692)  and  case  papers  located  in  the 
Suffolk  Files  Collection  of  early  court  records.     They  have  been 
published  in  three  volumes  under  the  title  The  Records  of  the 
Court  of  Assistants  of  the  Colony  of  the  Massachusetts  Bay, 
1630-1692 ,  edited  by  John  Noble  and  John  F.  Cronin  (1901-1928). 

Microfilm:  Suffolk  Files  microfilm  on  deposit  at  the  University 
of  Massachusetts,  Amherst,  and  the  Massachusetts  Historical 
Society,  Boston. 

Inventory:  see  Guide  microfiche. 

Citation:     Court  of  Assistants,   [series],   [date  or  Suffolk  Files 
document  number]   (Judicial  Ar  chives,  Archives  of  the 
Commonwealth,     Boston) . 

Example:     Court  of  Assistants,  records,  1681,  Fairfax  v.  Dwight 
(Judicial  Archives,  Archives  of  the  Commonwealth, 
Boston) . 

The  records  of  the  General  Court  for  the  colonial  period 
also  contain  summaries  of  judicial  business  and  the  texts  of 
legislation  affecting  the  courts.     These  have  been  published  as 
Records  of  the  Governor  and  Company  of  Massachusetts  Bay  in  New 
England,   1628-1686  in  a  five  volume  edition  edited  by  Nathaniel 
B.   Shurtleff  (1853-1854). 

For  records  of  Plymouth  Colony  Court  of  Assistants  see  the 
section  on  Special  Courts  below. 


114 


THE  RECORDS 


SUPERIOR  COURT  OF  JUDICATURE  1692-1780 

The  records  of  the  Superior  Court  of  Judicature  consist  of 
docket  books,  case  papers  and  extended  records  books  located  in 
the  Suffolk  Files  Collection  of  early  court  records.     They  are 
complete  for  the  provincial  period. 

Microfilm:  Suffolk  Files  microfilm  on  deposit  at  the  University 
of  Massachusetts,  Amherst,  and  the  Massachusetts  Historical 
Society,  Boston. 

Inventory:     see  Guide  microfiche. 

Citation:     Superior  Court  of  Judicature,   [county],  [series], 

[date,  case  name  or  Suffolk  Files  document  number]  (Judicial 
Archives,  Archives  of  the  Commonwealth,  Boston). 

Example:     Superior  Court  of  Judicature,  Bristol  County,  files, 
1696,  Bradford  v.  Sisson  et  al.   (Judicial  Archives, 
Archives  of  the  Commonwealth,  Boston) . 


SUPREME  JUDICIAL  COURT  1780-present 

The  records  of  the  Supreme  Judicial  Court  are  kept  by  the 
Clerk  of  the  Supreme  Judicial  Court  in  each  county.     Except  in 
Suffolk  County,  the  Clerk  of  the  Supreme  Judicial  Court  is  also 
the  Clerk  of  the  Superior  Court  in  that  county. 

The  Office  of  the  Clerk  of  the  Supreme  Judicial  Court  for 
the  Commonwealth  was  established  in  1859  and  maintains  the 
records  of  the  full  bench.     The  Clerk  for  Suffolk  County  handles 
single  justice  sittings. 

The  records  of  the  Supreme  Judicial  Court  include  docket 
books,  files  papers  and  extended  records  books.     Extended  records 
were  discontinued  in  1953. 

Decisions  of  the  Supreme  Judicial  Court  have  been  reported 
since  1804  and  are  published  in  the  series  Massachusetts  Re- 
ports .     Prior  to  1908  the  volumes  are  identified  by  the  name  of 
the  Court  reporter. 

Microfilm:     records  to  1800  on  deposit  at  the  University  of 

Massachusetts,  Amherst,  and  the  Massachusetts  Historical 
Society,  Boston. 

Films  of  briefs  are  deposited  with  the  Supreme  Judicial 
Court  and  at  Trial  Court  Law  Libraries  and  selected  Boston 
area  law  school  libraries. 
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Inventory:  see  Guide  microfiche. 

Citation:     Supreme  Judicial  Court,   [county],   [series],  [date, 
case  name  or  number]  ([location]). 

Example:     Supreme  Judicial  Court,  Suffolk  County,  records  books 
Maritime,  1781  August,  Bruce  v.  Barber  (Judicial 
Archives,  Archives  of  the  Commonwealth,  Boston). 


APPEALS  COURT 

The  Clerk  of  the  Appeals  Court  retains  the  panel  clerk's 
envelope  with  all  court  papers,  all  motions,  and  all  briefs,  and 
keep  transcripts  when  those  are  generated.     Summary  dispositions 
are  filed  with  the  Clerk. 

Decisions  are  reported  and  printed  in  Massachusetts  Appeals 
or  Appeals  Court  Reports. 

Microfilm:     films  of  briefs  are  deposited  with  the  Appeals  Court 
and  supplied  on  reguest  by  the  Social  Law  Library,  Boston. 

Inventory:  none. 

Citation:     Appeals  Court,   [series],   [date,  case  name  or  number] 
(Office  of  the  Clerk,  Appeals  Court,  Boston). 

Example:     Appeals  Court,  files,  transcripts,  1972,  Commonwealth 
v.  Shaw  (Office  of  the  Clerk,  Appeals  Court,  Boston). 
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SUPERIOR  COURT  DEPARTMENT 

The  records  of  the  Superior  Court  Department  and  for  all 
predecessor  courts  are  in  the  custody  of  the  clerk  of  the 
Superior  Court  in  each  county. 


COUNTY  COURTS  1638-1692 

County  court  docket  books  are  essentially  minutes  of  the 
court's  transactions.     The  file  papers  include  presentments, 
summonses  and  attachments,  declarations,  bonds,  written  evidence 
taken  under  oath,  executions,  inquests,  wills,  powers  of  attor- 
ney, and  vital  records.     Records  books  summarize  court  business 
item  by  item  for  each  term. 

The  county  court  records  for  Suffolk  County  are  in  the 
Suffolk  Files  Collection  of  early  court  records.     "Old  Norfolk" 
County  Court  records  are  with  the  Essex  County  Court  records.  The 
other  county  court  was  in  Middlesex  County.     All  of  these  records 
have  been  indexed. 

Published  editions  include: 

"Records  of  the  Suffolk  County  Court,  1671-1680,"  Samuel 
E.  Morison  ed. ,  in  Colonial  Society  of  Massachusetts,  Colls . , 
XXIX-XXX  (1933); 

Middlesex  County  Court  Records  partially  transcribed  by 
David  Pulsifer  in  1851; 

Records  and  Files  of  the  Quarterly  Courts  of  Essex  County, 
Massachusetts  1638-1683,  George  F.  Dow,  ed. ,   8  vols.  (1916-1921). 


Microfilm:     Suffolk  County  Court  included  in  Suffolk  Files 

microfilm  on  deposit  at  the  University  of  Massachusetts, 
Amherst,  and  the  Massachusetts  Historical  Society,  Boston. 

Inventory:     Michael  S.  Hindus,  "A  Guide  to  the  Court  Records  of 
Early  Massachusetts,"  in  Daniel  R.  Coquillette,  Robert 
J.  Brink,  Catherine  S.  Menand,  eds.,  Law  in  Colonial  Massa- 
chusetts  (1985),  pp.  531-540; 

see  fiche  in  Guide . 

Citation:     County  Court,   [county],   [series],   [date,  case  name  or 
number]  ([location]). 

Example:     County  Court,  Essex  County,  files,  1684,  Thomas 
Chadwell's  will,  42-60-1  (Essex  Institute,  Salem). 
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GENERAL  SESSIONS  1692-1827 

General  sessions  court  docket  books  provide  detailed  minutes 
of  the  courts'  agenda.     The  file  papers  include  presentments  and 
indictments,  depositions  and  other  evidentiary  material,  and 
venires.     The  extended  records  books  contain  the  final  formal 
reports  by  the  clerks  of  the  individual  sittings  of  the  courts. 

Microfilm:     records  of  Suffolk  Court  of  General  Sessions  (to 

1780)  in  Suffolk  Files  microfilm  on  deposit  at  the  Univer- 
sity of  Massachusetts,  Amherst,  and  the  Massachusetts 
Historical  Society,  Boston. 

Inventory:     Hindus,  op_.  cit.; 

see  microfiche  in  Guide. 

Citation:       Court  of  General  Sessions,   [county],   [series],  [date, 
case  name  or  number]  ([location]). 

Example:     Court  of  General  Sessions  of  the  Peace,  Suffolk,  1808 
May,  Christopher  Mathias  license  (Judicial  Archives, 
Archives  of  the  Commonwealth,  Boston) . 


COMMON  PLEAS  1692-1859 

Common  pleas  docket  books  list  the  cases  for  the  term  by 
name  in  numerical  order  with  notations  of  filing  attorney  and 
disposition.     Court  file  papers  including  writs,  evidentiary 
materials  such  as  bonds,  inventories,  indentures,  notes  of  hand 
and  accounts,  and  costs  of  court.     Extended  records  books  contain 
the  formal  summary  of  each  case  after  its  final  disposition. 

Microfilm:     some  Suffolk  County  Court  of  Common  Pleas  records  are 
included  in  Suffolk  Files  microfilm  on  deposit  at  the 
University  of  Massachusetts,  Amherst,  and  the  Massachusetts 
Historical  Society,  Boston; 

"Suffolk  County  Inferior  Court  of  Common  Pleas  Records 
1680-1701,"  1  reel,  is  at  the  Massachusetts  Historical 
Society. 

Suffolk  County  Court  of  Common  Pleas  docket  books, 
1720-1799,  are  on  microfiche  in  the  Social  Law  Library, 
Boston. 

Inventory:     Hindus,  op_.  cit.  ; 


see  Guide  microfiche. 
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Citation:  Court  of  Common  Pleas,   [county],   [series],   [date,  case 
name  or  number]  ([location]). 

Example:     Court  of  Common  Pleas,  Suffolk  County,  files 

Executions,   1729  January,  Bird  v.  Jordan  (Judicial 
Archives,  Archives  of  the  Commonwealth,  Boston). 


SUPERIOR  COURT  1859-present 

In  most  counties  there  is  a  single  clerk  of  the  Superior 
Court  (who  also  serves  as  the  Clerk  of  the  Supreme  Judicial  Court 
and  the  Clerk  of  the  County  Commissioners).     In  Suffolk  County 
there  are  separate  Superior  Court  clerks  for  civil  and  criminal 
business . 

Microfilm:     see  Guide  microfiche. 

Inventory:     Michael  S.  Hindus,  Massachusetts  Superior  Court  and 
Its  Predecessors  (1979). 

Citation:       Superior  Court,   [county],   [series],   [date,  case  name 
or  number]  ([location]). 

Example:     Superior  Court,  Norfolk  County,  files  of  clerk  of 
court  jury  list,  1921,  Commonwealth  v.  Sacco  and 
Vanzetti  no.   5545  (Judicial  Archives,  Archives  of  the 
Commonwealth,  Boston). 


DISTRICT  COURT  DEPARTMENT 


JUSTICES  OF  THE  PEACE  1687-present 

Justices'  minutebooks  do  appear  among  the  courthouse 
records,  but  generally  they  have  passed  as  personal  papers. 
Local  historical  societies,  the  Massachusetts  Historical  Society, 
and  the  American  Antiguarian  Society  all  have  acguired  minute- 
books  along  with  other  papers  from  individual  judges. 

The  Adlow  Collection  in  the  Boston  Public  Library  contains 
many  records  of  Boston  justices  of  the  peace,  particularly  for 
the  early  nineteenth  century. 
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Citation:     Justice  of  the  Peace  [name],   [town],   [minutebook  or 
file  paper],   [date]   ([location  of  records]). 

Example:     Justice  of  the  Peace  Richard  Dana,  Boston, 

minutebook,  1767  (Massachusetts  Historical  Society, 
Boston) . 

Court  of  Common  Pleas,  Suffolk,  files,   1767  JAN  302,  Judicial 
Archives,  Archives  of  the  Commonwealth,  Boston,  Mass.   is  an 
example  of  a  case  appealed  from  the  court  of  John  Steel,  Esq.,  of 
Boston.     The  case  contains  five  papers  (1)  recognizance,  (2) 
information  and  certificate  of  trial,   (3)  pleadings  by  defense 
attorney,   (4)  summons  or  citation,  and  (5)  bill  of  costs. 


POLICE  COURTS  1821-1921 
MUNICIPAL  COURTS 

DISTRICT  COURTS  1921-present 

The  appointment  of  bonded  clerks  to  handle  the  records  of 
the  police  courts  led  to  the  creation  of  records  collections  in 
the  courts  themselves.     These  records  are  in  the  custody  of  the 
clerk  of  the  appropriate  division  of  the  District  Court  Depart- 
ment . 

All  pre-1800  records  are  retained;  post-1800  records  are 
subject  to  retention  schedules  established  for  the  Department  by 
the  Trial  Court. 

Inventory:  none. 

Citation:     [name  of  court],   [series],   [date,  case  name  or  number] 
( [ location] ) . 

Example:     Dorchester  District  Court,  files,  Murphy  v.  Shaw 
no.   36592  (Office  of  the  Clerk,  Dorchester  District 
Court,  Dorchester). 
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BOSTON  MUNICIPAL  COURT  DEPARTMENT 


The  records  of  the  Police  Court  of  the  City  of  Boston 
(1821-1866)  were  given  into  the  custody  of  the  clerks  of  the 
Municipal  Court  of  the  City  of  Boston  by  the  act  establishing 
that  Court  [St. 1866,  c.279].     There  are  separate  clerks  for  civil 
and  criminal  business. 

The  records  include  rough  dockets  and  finished  dockets, 
files  papers,  and  records  books. 

Inventory:  none. 

Citation:     Boston  Municipal  Court,   [series],   [date,  case  name  or 
number]   (Office  of  the  Clerk  of  the  Boston  Municipal  Court 
Department  [civil  or  criminal]  division,  Boston) . 

Example:     Boston  Municipal  Court,  docket,   1900  May,  Dempsey 

v.  Massie  (Office  of  the  Clerk,  Boston  Municipal  Court, 
civil  division,  Boston) . 


PROBATE  AND  FAMILY  COURT  DEPARTMENT 


Records  of  wills,  administrations,  and  inventories  have  been 
kept  since  1639.     Probate  records  are  kept  in  general  categories 
of  administration,  wills,  trusteeships,  guardianships,  conser- 
vatorships, accounts  and  distributions,  partitions,  and  real 
estate  sales. 

Adoption  records  include  petitions,  written  reports  of 
investigations,  pleadings,  dockets  and  records  books,  and  decrees 
or  certificates  of  adoption. 

In  addition  to  adoptions,  divorce,  and  equitable  relief, 
further  categories  include  records  for  separation  support  and 
maintenance,  desertions  and  living  apart,  custody  of  minors,  and 
abuse  protection/prevention. 

The  Massachusetts  Constitution  provides  for  the  election  of 
a  Register  of  Probate  in  each  county  who  is  responsible  for 
keeping  the  records.     However,  since  the  Superior  Court  and  the 
Supreme  Judicial  Court  have  had  concurrent  jurisdiction  with 
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probate  at  many  times,  the  records  of  those  courts  should  also  be 
consulted. 


In  addition  to  the  records  in  the  custody  of  the  Register  of 
Probate  in  each  county,  early  probate  records  are  also  to  be 
found  with  county  court  records  and  in  the  Massachusetts  Archives 
series  in  the  State  Archives  and  Records  Center  in  Boston.  In 
the  Massachusetts  Archives  series  see  particularly: 


v.9  Domestic  Relations  1643-1774 

V.15A-19B  Estates 

V.38B-44  Judicial  1640-1774 

v. 45-46  Lands  1622-1739 

v.  81-86  Minutes  of  Council  1689-1776 

v.140  Revolutionary  Misc.  1775-1778 

( divorces  inc . ) 

v. 164-179  Revolution  Council  Paper  1775-1783 

v.281  Estates  of  Absentees  1781-1791 

v.282  Judicial  1671-1799 


See  also  the  Suffolk  Files  collection  of  the  Supreme  Judicial 
Court  for  one  volume  of  divorces  (1760-1786). 


Printed  records  include: 


Probate  Records  of  Essex  County,  Massachusetts,   3  v. , 
edited  by  George  F.  Dow  (1917-1920); 

Index  to  the  Probate  Records  of  the  County  of  Middlesex, 
Massachusetts  (1648-1871),  1st  series,  1  v.,  prepared  by  Samuel 
H.  Folsom  and  William  E.  Rogers,  Registers  (1914); 

Index  to  the  Probate  Records  of  the  County  of  Suffolk, 
Massachusetts  (1636-1894),  3  v.,  prepared  by  Elijah  George, 
Register  (1895); 

Index  to  the  Probate  Records  of  the  County  of  Worcester, 
Massachusetts  (1731-1881),  2  v.,  prepared  by  George  H.  Harlow, 
Register  (1898). 

[See  Gloria  L .  Main,  "Probate  Records  as  a  Source  for  Early 
American  History,"  and  Daniel  Scott  Smith,   "Underregistration  and 
Bias  in  Probate  Records:     An  Analysis  of  Data  from  18th  century 
Hingham  Massachusetts,"  William  and  Mary  Quarterly,  3d  series, 
XXXII  (1975),  pp. 89-110  for  descriptions  of  the  records  and 
methods  of  use,  and  for  other  references.] 

Microfilm:     the  Probate  and  Family  Court  Department  has  been 
microfilming  wills,  change  of  name,  administrations  and 
inventories  since  1975.     For  early  records  contact  the 
Genealogical  Society  of  Utah  for  their  catalog  of  microfilm. 
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Inventory:     partial;  see  Guide  microfiche. 

Citation:     Probate  and  Family  Court,   [county],   [series],  [date, 
case  name  or  number]  ([location]). 

Example:     Probate  and  Family  Court,  Barnstable  County,  David 
Alcocer  will  (Office  of  the  Register,  Probate  and 
Family  Court,  Barnstable). 


LAND  COURT  DEPARTMENT 


The  Recorder  of  the  Land  Court  maintains  all  records.  The 
entries  include: 

(1)  Land  Registrations  and  Confirmations,  where  ownership  is 
decreed  but  the  land  is  not  registered  and  subsequent  land 
registrations  which  include  certificates  of  title  amendments  or 
new  copies  of  certificate  or  changes  due  to  death; 

(2)  Tax  Liens; 

(3)  Miscellaneous,  which  includes  equity,  partitions  under 
the  Soldiers  and  Sailors  Act,  zoning  appeals  and  petitions,  and 
low  value  tax  foreclosures. 

Registration  Cases  include  papers,  plans,  and  title  abst- 
racts.    Copies  of  decrees  and  plans  go  to  the  Registry  of  Deeds 
in  the  county  but  the  only  copy  of  the  title  abstract  is  kept  in 
the  Land  Court.     Registered  land  records  are  kept  in  the  Registry 
of  Deeds  in  the  county  in  its  registered  land  division.  Each 
Register  is  an  Assistant  Recorder  of  the  Land  Court. 

Registries  of  Deeds  are  not  part  of  the  judicial  system, 
although  they  maintain  the  registry  land  system  records  for  the 
Land  Court. 

Inventory:     see  microfiche  in  Guide. 

Citation:     Land  Court,   [series],   [date,  case  name  or  number] 
( [ location] ) . 


Example:     Land  Court,  files  Registration,  no.   36294  (Office  of 
the  Recorder,  Land  Court  Department,  Boston). 
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HOUSING  COURT  DEPARTMENT 


The  clerks  of  the  housing  court  divisions,  appointed  by  the 
governor  with  the  advice  and  consent  of  the  council,  keep  the 
records  of  all  proceedings  in  their  divisions.     In  addition  to 
the  care  and  custody  of  all  records,  books  and  papers,  the  clerks 
make  and  issue  writs  and  processes,  make  returns  of  the  housing 
court  department  tax  bills  of  costs  and  receive  fines,  for- 
feitures, fees  and  costs  accruing  from  the  civil  and  criminal 
business  of  the  Department. 

Types  of  records:     writs,  subpoenas,  citations,  orders, 
notices,  executions  and  other  processes. 

Inventory:  none. 

Citation:     Housing  Court,   [division],   [series],   [date,  case  name 
or  number]  [(location)]. 

Example:     Housing  Court,  Hampden,  tax  bills,  1979  (Office  of 

the  Clerk,  Housing  Court  Department,  Hampden  division, 
Springfield) . 


JUVENILE  COURT  DEPARTMENT 


Juvenile  Court  records  are  sealed  and  are  withheld  from 
public  inspection  except  with  the  consent  of  a  judge  of  the 
court . 


Inventory:  none. 
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SPECIAL  COURTS 


PLYMOUTH  COLONY  COURTS 


Plymouth  Colony  was  separate  from  Massachusetts  until  1686. 
In  1710,  the  General  Court  directed  that  all  books,  records  and 
files  be  delivered  to  the  Inferior  Court  of  Common  Pleas  of 
Plymouth  County  and  all  deeds,  wills,  inventories,  and  probate 
records  to  the  Plymouth  Registry  of  Deeds. 

Proceedings  of  the  General  Court  and  Court  of  Assistants  of 
Plymouth  Colony  contain  court  orders,  grants  of  land,  laws, 
judicial  acts  of  the  Courts,  probate  and  administration  of 
estates  and  Indian  deeds.  The  records  of  the  "Old  Colony,"  which 
included  what  are  now  Barnstable,  Bristol  and  Plymouth  counties 
(except  the  town  of  Hingham)  and  a  portion  of  Rhode  Island,  are 
published  in  volume  seven  of  Records  of  the  Colony  of  New 
Plymouth  in  New  England  (1855-1861),  edited  by  Nathaniel  B. 
Shurtleff.     Transcripts  and  microfilm  of  the  records  are  in  the 
State  Archives,  Boston;  the  original  records  remain  in  Plymouth. 
The  records  from  1686  to  1859  are  printed  in  Plymouth  Court 
Records,  1686-1859  (1982)  in  sixteen  volumes,  edited  by  David 
T.  Konig. 


MAINE  COURTS 

Maine  was  separated  from  Massachusetts  in  1820.     Records  of 
sittings  of  the  Superior  Court  of  Judicature  and  of  the  Supreme 
Judicial  Court  in  the  Maine  counties  are  included  in  the  Suffolk 
Files  of  early  court  records.     Maine  counties  before  1820  were 
York,  Cumberland,  Lincoln,  Hancock,  Washington,  Kennebec,  Oxford, 
Somerset,  and  Penobscot. 

Maine  Court  Records,   1636  to  1727,  have  been  edited  by 
Charles  T.  Libby,  Robert  E.  Moody,  and  Neal  W.  Allen,  jr.  in  six 
volumes,  Province  and  Court  Records  of  Maine  (1928  ff.). 

Information  about  Maine  records  can  be  obtained  from  the 
State  Archivist,  Maine  State  Archives,  State  House,  Augusta, 
Maine  04333   (phone  207-289-2451). 
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ADMIRALTY  COURTS 

Although  Admiralty  Court  records  are  found  in  the  Suffolk 
Files  collection  of  early  court  records,  admiralty  cases  have  a 
separate  history.     In  the  first  charter  period,  admiralty  matters 
were  heard  by  the  Court  of  Assistants  without  a  jury  [January 
1673,  Mass.  Recs.  IV  (Pt.2),  575].     The  second  charter  provided 
for  admiralty  judges  to  be  commissioned  by  the  King.  Royal 
admiralty  courts  were  civil  law  courts  and  outside  the  provincial 
court  structure  established  by  the  legislature. 

After  the  Declaration  of  Independence,  maritime  courts  with 
admiralty  jurisdiction  over  captures  were  established  at  Ply- 
mouth, Ipswich,  and  North  Yarmouth  to  sit  with  a  jury  [P.L.  1775- 
6,  c.7];  another  statute  allowed  appeal  on  captures  to  the 
Continental  Congress  (P.L. 1775-6,  c.19].     An  act  to  regulate 
trials  in  the  maritime  courts  [ P . L . 1777-78 ,  c.33]  provided  for 
civil  law  trials  with  a  jury  to  assess  damages.     Appeals  to  the 
Continental  Congress  could  be  waived  and  appeal  taken  to  the 
Superior  Court  of  Judicature  [ P . L . 1779-80 ,  c.10].  Maritime 
courts  continued  until  the  adoption  of  the  federal  constitution. 
[See  St. 1786,  c.57. ] 

The  royal  admiralty  courts  are  discussed  in  David  S. 
Lovejoy,   "Rights  Imply  Equality:     the  Case  Against  Admiralty 
Jurisdiction  in  America,  1764-1776,"  William  &  Mary  Quarterly,  3d 
s.,  XVI   (1959):   459-84  and  in  Carl  Ubbelohde,  The  Vice-Admiralty 
Courts  and  the  American  Revolution  (1960).     On  Massachusetts,  see 
Kinvin  Wroth,  "Massachusetts  Vice-Admiralty  Courts,"  American 
Journal  of  Legal  History,  VI  (1962),  259. 

Admiralty  Court  records  are  included  in  the  inventory  of  the 
Supreme  Judicial  Court  and  include  one  docket  book,   3  records 
books,  22  file  papers,  and  one  volume  of  accounts  of  sales.  One 
volume  of  Maritime  Court  appeals,  1779-1788,  is  among  the  records 
of  the  Supreme  Judicial  Court  for  Suffolk  County. 

Inventory:     see  Guide  microfiche  under  Special  Courts. 


CORONERS  COURTS 

Inquests  on  deaths  were  conducted  by  appointed  coroners  with 
a  jury.     Coroners'   inquests  appear  among  the  county  court  file 
papers  during  the  colonial  period.     In  the  provincial  period, 
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after  the  second  charter  in  1692,  the  coroner  reported  to  the 
Court  of  Assize  [P.L.   1700-1,  c.3].     Coroners'   inquests  were 
reported  to  the  court  of  general  sessions  in  the  county. 

Coroners  were  abolished  in  1877  and  replaced  by  medical 
examiners  who  notify  the  district  court  justice  of  a  finding  (by 
autopsy)  of  death  by  violence,  upon  which  the  court  holds  an 
inquest  [St. 1877,  c.200]. 

In  addition  to  the  inquests  in  the  collections  of  the  Assize 
and  sessions  courts,  there  are  inquest  records  and  other  mater- 
ials for  the  Suffolk  County  coroners  in  the  Adlow  Collection  at 
the  Boston  Public  Library. 


NATURALIZATION 


The  Massachusetts  courts  which  have  had  power  to  naturalize 


are : 

1790  to  February  1855 


February  1855  to 
March  1856 


1856  to  1858 


1858  to  1860 


1860  to  1885 


1885  to  1906 


1906  to  present 


Supreme  Judicial  Court,  courts  of  common 
pleas  and  police  courts 

Massachusetts  legislature 
suspended  jurisdiction  of  all 
Massachusetts  courts 

Supreme  Judicial  Court,  Court  of  Common 
Pleas  and  Superior  Court  of  Suffolk 
County 

Supreme  Judicial  Court,  Court  of  Common 
Pleas,  Superior  Court  of  Suffolk  County 
and  Municipal  Court  of  Boston 

Supreme  Judicial  Court  and  Superior 
Court 

Supreme  Judicial  Court,  Superior  Court, 
district,  police  and  municipal  courts 

Supreme  Judicial  Court  and  Superior 
Court 
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Court  records  are  broadly  defined  as  those 
records  which  a  court  clerk,  register  or  recorder 
is  required  by  law  to  maintain  to  document  an 
action  brought  to  the  court  for  adjudication. 
Court  records,  like  the  courts  they  document,  have 
a  hierarchical  arrangement.     Three  generic  types 
of  records  categorize  them  into  general  "series." 
These  types  are: 

docket  books 
records  books 
file  papers 

Series  are  further  broken  down  into  "subseries" 
according  to  type  of  action,  such  as  registration 
or  tax  docket  books,  civil  or  criminal  records 
books,  adoption  or  probate  file  papers. 

The  arrangement  of  court  records  is  generally 
very  consistent  and  logical.     Series  contain  the 
same  types  of  information  throughout  the  centuries 
and,  for  the  most  part,  regardless  of  county  or 
division.     The  records  and  the  information  they 
contain  are  usually  chronological  with  an  internal 
alphabetical  index  to  provide  access.  Differences 
which  do  exist  from  one  clerk's  office  to  another 
have  more  to  do  with  minor  differences  in  filing 
practices,  such  as  documents  being  filed  as 
separate  subseries  rather  than  as  part  of  a  larger 
unified  series.     For  example,  a  deposition  could 
be  found  in  the  series  "Files"  with  the  rest  of 
the  papers  in  a  case  or  as  a  separate  subseries 
entitled  "Depositions." 

The  records  from  the  seventeenth  and  early 
eighteenth  centuries  are  more  likely  to  depart 
from  the  pattern  of  consistency  for  several 
reasons.     The  most  obvious  is  that  they  have  had 
more  time  to  fall  prey  to  the  ravages  of  time. 
Also,  of  course,  there  is  the  increased  use  they 
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have  sustained  by  researchers.     In  several 
instances  the  original  arrangement  has  been 
altered  by  a  later  group  of  persons,  such  as  the 
WPA  or  a  well-meaning  clerk.     For  the  most  part 
these  parties  have  placed  the  records  in  a  strict 
chronological  order,  in  some  cases  regardless  of 
court  jurisdiction.     Any  time  such  large  collec- 
tions of  records  are  tackled  for  any  type  of 
processing,  the  parts  always  seem  to  be  greater 
than  the  whole  and  the  result  is  usually  the 
creation  of  artificial  subseries  which  tend  to  be 
entitled  "miscellaneous"  or  "fragments."    The  work 
done  on  the  early  records  included  repairs  and 
indexing;  while  the  original  order  has  been 
violated,  the  resulting  arrangements  have  not 
rendered  the  records  totally  useless. 

Court  records  are  not  unidentifiable  or 
ambiguous.     The  document,  series  and  subseries 
titles  are  very  specific  as  to  the  function  of  the 
document  or  the  series.     Because  "miscellaneous" 
does  refer  to  a  specific  series  in  the  Land  Court 
Department,  the  term  "unsorted"  has  generally  been 
used  in  the  inventories  in  the  back  of  the  Guide 
for  records  which  can  be  identified  but  are  not  in 
their  original  order. 

Civil  actions  are  easier  to  work  with  than 
are  criminal  actions  because  they  are  assigned 
numbers  by  the  clerk  and  are,  for  the  most  part, 
indexed.     The  documents  in  civil  cases  tend  to 
identify  themselves  with  information  about  year, 
term,  case  number  and/or  case  name.     To  locate  a 
criminal  case,  one  must  spend  more  time  searching 
through  individual  volumes  or  papers  because  until 
the  early  nineteenth  century  they  do  not  tend  to 
be  numbered  and  they  are  indexed  less  frequently 
than  are  civil  records.     Until  the  twentieth 
century,  individual  documents  in  criminal  cases 
rarely  contain  much  identifying  information  about 
the  case  which  they  document. 

Most  of  the  clerks  of  courts  maintain  an 
index  of  the  cases  heard  in  a  particular  court  or 
division.     A  researchers  should  check  with 
individual  clerks  for  specific  courts  or  cases  as 
some  indices  are  not  open  to  the  public. 

In  general,  indices  provide  the  plaintiff  or 
defendant  name  and  the  case  number.     Therefore  one 
could  go  immediately  to  the  file  papers  and  the 
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docket  books.     As  long  as  the  index  provides 
information  about  the  term  and  year,  one  could  go 
to  the  appropriate  case  file  or  records  book  and, 
in  civil  cases,  look  for  the  name  of  the  party  in 
the  index  with  the  records  book. 

Interested  persons  should  check  with  the 
court  of  origin  or  with  the  SJC  Archives  and 
Records  Preservation  for  additional  information  or 
finding  aids. 


For  persons  intending  to  use  court  records, 
here  follows  specific  information  about  some 
common  series  and  subseries. 


Docket  Books 

Civil  Actions 

The  docket  book  contains  an  outline  of  the 
actions  in  a  case.     Since  the  late  nineteenth 
century,  it  lists  each  document  filed  in  the  case. 
The  docket,  because  it  gives  the  case  number,  term 
and  year  of  the  action,  is  freguently  the  most 
important  and  efficient  point  of  entry  to  the  file 
papers . 

Included  in  a  docket  book,  are  the  court 
name,  year  and  term,  and  the  justices  who  sat  for 
that  term.     A  list  of  jurors  called  for  the  term 
is  freguently  given  at  the  beginning  of  each  term. 
Entries  will  be  civil  cases,  petitions  (e.g., 
naturalizations,  admission  to  the  bar,  reguests 
for  special  action  by  the  court)  or  court  business 
(e.g.,  payment  of  bills). 

The  docket  entries  are  assigned  by  the  clerk 
in  a  numerical  seguence;  however,  in  general,  if  a 
case  is  continued  for  additional  terms,  it  is 
given  a  lower  number  each  time  it  is  continued  to 
another  term.     The  docket  entry  will  indicate  if 
the  case  has  been  continued  to  another  term  or  if 
it  was  decided  (ended).     If  the  case  has  been 
decided,  the  judgement  will  be  noted.  Freguently 
marginalia  will  include  information  about  attor- 
neys in  the  case  or  executions  issued  on  the 
judgement  in  the  original  case. 
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Criminal  Actions 

These  docket  books  (early  volumes  are 
frequently  called  minute  books)  also  contain 
information  about  the  actions  in  a  case.     In  more 
recent  years,  they  list  each  document  filed  in  the 
case.     The  arrangement  of  the  information  is 
chronological,  but  the  cases  are  not  assigned 
numbers . 


Records  Books 

Upon  the  completion  of  a  case,  the  clerk 
enters  a  narrative  summary  of  the  case  into  the 
records  book.  The  records  books  for  civil  actions 
contain  internal  indices,  by  plaintiff  surname. 
The  criminal  records  books  do  not  have  internal 
indices  but  frequently  have  an  index  created  by 
the  clerk. 

Records  books  contain  court  name,  year  and 
term,  names  of  the  justices  sitting  for  the  term, 
and  a  summary  of  each  case  as  it  is  completed  for 
the  term. 

A  case  summary  contains  such  information  as 
the  names,  residences  and  occupations  of  the 
plaintiff  and  the  defendant,  the  type  of  action 
(civil)  or  crime  (criminal),  the  type  of  damages 
sought,  and  a  summary  of  the  case  and  the  year  the 
case  was  begun  and  when  it  was  decided. 

Most  researchers  will  find  the  information 
they  are  seeking  in  the  records  books  as  much  of 
the  information  provided  in  the  case  papers  is 
duplicated.     The  records  books  do  not  indicate  the 
numbers  a  case  has  had  throughout  its  active  life; 
a  user  must  trace  a  case  through  the  docket  books 
to  gain  access  to  the  file  papers. 


File  Papers 

File  papers  are  the  individual  documents 
filed  in  a  case. 

Seventeenth  century  cases  are  not  likely  to 
have  more  than  two  or  three  pieces  of  paper  filed 
in  the  case.     Since  that  time,  particularly  with 
the  nineteenth  century  innovations  in  papermaking 
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and  legal  proceedings,  the  number  of  documents 
filed  in  a  case  has  increased  to  a  virtual  flood 
of  paper. 


Civil  Actions 

A  civil  case  will  typically  include  at  least 
three  documents:     a  writ  (filed  by  the  plaintiff 
or  his  representative  to  initiate  action  in  the 
case);  a  promissory  note,  a  bond  or  an  account; 
and  the  costs  of  court.     Additional  documentation 
can  include  depositions,  lawyer's  appearance 
slips,  receipts,  pleadings,  exceptions  and  a  copy 
of  the  judgement  in  the  case. 

Writ 

Once  the  papers  are  filed  with  the  clerk  of 
court,  the  clerk  assigns  a  case  number  and  enters 
the  case  in  the  docket  book.     A  writ  is  the 
document  which  tends  to  initiate  action  in  a  civil 
case.     There  are  different  types  of  writs  for 
different  types  of  actions.     A  writ  can  be  a  writ 
of  attachment,  where  a  piece  of  property  is 
attached  by  the  sheriff  to  insure  that  the 
defendant  will  appear  in  court  at  the  time  and 
place  appointed,  or  a  summons  which  cites  the 
defendant  to  appear  in  court  to  answer  a  suit 
which  has  been  instituted  against  him. 

The  writ  is  addressed  to  the  sheriff  of  the 
county  to  call  the  defendant  to  court  to  answer 
charges  brought  by  the  defendant.     From  the  writ 
we  can  learn  the  court  name;  year  and  term; 
location  where  the  court  is  sitting;  the  names, 
residences  and  occupations  of  the  plaintiff (s)  and 
the  def endant ( s ) ;  the  type  of  action;  a  summary  of 
the  case;  the  amount  of  damages  sought;  the  date 
the  writ  was  signed  by  a  justice;  the  name  of  the 
person  filing  the  writ;  the  case  number(s);  any 
pleadings  which  may  have  been  presented  by  the 
defendant  or  the  plaintiff  or  their  attorneys;  and 
the  date  and  items  attached  by  the  sheriff  when 
serving  the  writ. 

Writ  of  Execution 

Because  a  favorable  judgement  did  not  insure 

compensation,  a  writ  of  execution  could  be  issued 

subsequent  to  the  original  case  to  require  that 
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the  judgement  of  the  first  case  be  executed  by  the 
losing  party.     Writs  include  names,  residences  and 
occupations  of  the  plaintiff (s)  and  def endant ( s ) , 
the  type  of  action  (trespass,  case,  debt,  land, 
etc.),  a  brief  description  of  the  facts  of  the 
case,  the  amount  of  the  damages  being  sought  by 
the  plaintiff,  the  date  the  writ  is  signed  by 
a  justice,  the  name  and  signature  of  the  person 
filing  the  writ  and  the  number  the  case  has  had 
assigned  by  the  clerk. 

Promissory  Note 

A  promissory  note  usually  includes  just  the 
names  of  the  person  borrowing  money  and  the 
lender,  the  amount  being  borrowed  and  any  interest 
to  be  accrued  for  the  lender,  and  the  date  of  any 
payments  or  when  the  final  sum  is  due.  Additional 
information  about  each  party  can  be  found  in  the 
writ . 

Bonds 

A  bond  is  a  contract  binding  a  borrower,  his 
heirs,  executors  and  administrators  to  pay  a 
certain  sum  of  money  to  another  at  a  day  appoin- 
ted.    It  will  include  the  name,  residence  and 
occupation  of  the  person  being  bonded;  the  name, 
residence  and  occupation  of  the  person  to  whom  he 
is  bound;  the  amount  of  the  bond;  the  signature 
and  seal  of  person  being  bound;  and  signatures  of 
witnesses . 

Accounts 

Accounts  can  range  from  a  brief  dated 
statement  of  an  item  and  its  cost  to  a  multi-page 
listing  over  an  extended  period  of  time  with 
detailed  information  about  the  goods  being  sold. 

Costs  of  Court 

The  costs  of  court  are  issued  at  the  end  of  a 
trial  to  be  paid  by  the  party  so  designated  by  the 
judge  or  jury.     It  enumerates  fees  to  be  paid  for 
the  appearance  of  witnesses,  service  of  the  writ 
by  the  sheriff  and  entering  the  case  into  court. 
Additional  information  in  a  costs  of  court  can 
include  the  county  name,  the  year  and  term  the 
case  was  first  entered  into  court,  the  court  name, 
the  names  of  the  plaintiff (s)  and  the  def en- 
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dant(s);  the  fees  to  be  paid,  the  signature  of  the 
clerk  of  court,  and,  sometimes,  the  case  number. 


Criminal  Actions 

File  papers  for  criminal  cases  can  include  an 
indictment,  information  or  complaint  against  the 
alleged  perpetrator;  a  summons  for  the  alleged 
victim  and/or  witnesses;  a  bill  of  costs  for  the 
sheriff  or  constable  to  serve  the  warrant;  a  bill 
for  court  attendance  and  the  travel  costs  for 
witnesses . 

Warrant 

A  warrant  is  issued  by  a  magistrate,  justice 
or  other  competent  authority  to  a  sheriff, 
constable,  or  other  officer,  requiring  him  to 
arrest  the  person  named  therein,  and  bring  him 
before  the  magistrate  or  court,  to  answer,  or  to 
be  examined,  about  some  offense  which  he  is 
charged  with  having  committed.     It  includes  the 
name  of  the  town;  the  name,  residence  and  occupa- 
tion of  the  person  making  the  complaint;  the  date 
of  the  alleged  incident;  a  summons  to  apprehend 
the  accused  and  bring  him  before  the  justice/ 
court;  the  date  to  appear;  the  date  of  the 
mittimus  and  the  place  where  signed;  the  signature 
of  the  justice  and  of  witnesses;  the  date  of 
apprehension  and  the  name  of  the  suspect;  and  the 
signature  of  the  sheriff /constable . 

Indictment 

An  indictment  is  an  accusation  in  writing 
given  by  a  grand  jury  to  the  court.     It  includes 
the  court  name;  the  place  court  is  held  and  the 
date;  the  name,  residence  and  occupation  of  the 
accused;  the  accusation,  with  date  and  place;  the 
signature  of  the  foreman;  inclusion  of  the 
statement  "A  True  Bill";  and  the  names  of  the 
jurors . 

Sentence 

The  sentence  is  the  judgement  of  the  court  or 
judge    formally  declaring  to  the  accused  the  legal 
consequences  to  guilt  which  he  has  confessed  or  of 
which  he  has  been  convicted.     It  generally 
includes  the  court  name  and  term;  the  name  of  the 
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case;  the  conviction,  verdict,  and  reason  for 
conviction;  the  amount  to  be  paid  and/or  the  time 
to  be  served  and  where;  the  signature  of  the  clerk 
of  court;  and  the  name  of  the  person  convicted. 

Recognizances 

When  a  person  has  been  found  guilty  of  an 
offense  he  may  be  reguired  to  enter  into  a 
recognizance  by  which  he  binds  himself  to  keep  the 
peace  for  a  certain  period  of  time.  A 
recognizance  includes  much  of  the  same  information 
as  can  be  found  in  a  bond.     It  bonds  a  person  to 
appear  at  court  and  includes  the  court  name  and 
the  place  and  term  the  court  is  to  be  held. 

Mittimuses 

A  mittimus  is  issued  by  the  court  to  direct 
the  sheriff  to  convey  a  person  to  prison  until 
such  person  is  delivered  by  due  course  of  law.  It 
is  addressed  to  the  sheriff  of  the  county  or  the 
constable  of  the  town;  it  includes  the  town  name; 
the  name  of  the  accused;  the  name  and  residence  of 
the  person  making  the  complaint;  place,  date  and 
court  of  appearance;  the  amount  and  number  of 
sureties;  the  jail  where  the  accused  is  to  be  sent 
because  he  will  not  recognize;  the  signature  of 
the  justice,  place  and  date  of  signing;  the  return 
of  the  sheriff,  including  the  date  and  signature, 
that  the  accused  was  delivered  to  jail;  and  a  note 
to  the  keeper  of  the  jail  that  the  accused  will 
not  recognize  and  is  committed  to  jail. 

Inguests 

An  inguest  is  an  investigation  conducted  by  a 
coroner  into  the  manner  of  the  death  of  anyone  who 
has  been  slain,  or  died  suddenly  or  in  prison.  It 
can  include  the  place  where  the  inguisition  is 
held  and  the  date;  the  name  and  occupation  of  the 
coroner;  the  name  and  residence  of  the  deceased, 
if  known;  the  time,  place  and  cause  of  death;  and 
signatures  of  the  coroner  and  other  men  serving  to 
make  inguiry.     It  can  also  include  the  sworn 
testimony  of  witnesses  and  their  signatures. 
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Warnings  Out 

Warnings  out  were  issued  to  keep  transients 
from  settling  in  a  town  before  they  become  a 
charge  of  the  town.     A  warning  out  was  addressed 
to  the  town  constable  from  the  town  clerk  by  order 
of  the  town  selectmen  upon  receiving  a  complaint 
at  a  town  meeting.     A  warning  out  includes  the 
name  of  the  person  being  complained  of  and  the 
nature  of  the  complaint;  the  name  of  the  present 
town  and  the  date  the  person  arrived;  the  name  of 
the  town  where  the  person  last  came  from;  the  date 
of  the  warning  out;  the  return  from  the  constable 
with  the  date,  place  and  signature. 


r 


\ 


I 

I 


i 

I 

I 


9 


I 


